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FOREWORD 


Among its duties under the Rules of the House of Representatives, 
the Committee on Government Operations is required to study “the 
operation of Government activities at all levels with a view to deter- 
mining its economy and efficiency” and to evaluate “the effects of 
laws enacted to reorganize the legislative and executive branches of 
the Government.” Pursuant to this requirement, the committee has 
undertaken continuous studies of economy and efficiency in the execu- 
tive departments and regulatory agencies. Three principal factors 
that affect economy and efficiency of Government operations are admin- 
istrative organization, procedure, and practice. 

As part of its present study, the committee prepared a comprehen- 
sive questionnaire dealing with these three factors and asked the execu- 
tive departments and regulatory agencies to reply to it. 

In the present publication the committee makes available the agen- 
cies’ own views of their powers, organization, and decision-making 
processes as reflected in the responses to the committee’s questionnaire. 
A report summarizing these responses and indicating major current 
and recurring problems of administrative procedure affecting the 
economy and efficiency of Government operations will follow. 
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[COMMITTEE PRINT] 


SURVEY AND STUDY OF ADMINISTRATIVE ORGAN- 
IZATION, PROCEDURE, AND PRACTICE IN THE 
FEDERAL AGENCIES 


PART 1—DEPARTMENT OF AGRICULTURE 


(Letter from Hon. William L. Dawson, chairman, House Government 
Operations Committee, to the Department of Agriculture) 


NovEeMBER 19, 1956. 
Mr. Ezra Tarr Benson, 


Secretary of Agriculture, 
Washington, D.C. 

Dear Mr. Secretary: In performance of its duties under the rules 
of the House of Representatives, the Committee on Government Op- 
erations is undertaking a survey and study of administrative organi- 
zation, procedure, and practice in the Federal agencies. We are en- 
closing a questionnaire and we request that you furnish the committee 
the answers to the questionnaire on the dates shown in the following 
schedule: Section I: Rulemaking, December 20, 1956; Section II: Ad- 
judication, January 15, 1957; remaining sections, February 15, 1957. 
Please send 12 copies of your replies to the committee. 

Sincerely yours, 
WitiraM L. Dawson, Chairman. 
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QUESTIONNAIRE SUBMITTED TO THE DEPARTMENT OF AGRI- 
CULTURE BY THE EXECUTIVE AND LEGISLATIVE REORGAN- 
IZATION SUBCOMMITTEE OF THE HOUSE GOVERNMENT 
OPERATIONS COMMITTEE 


PREFACE 


Government operations involve procedure and subject matter. 
The Congress and the public are vitally interested in the achievement 
of the purposes for which legislation 1s enacted. Government exists 
to achieve public purposes. The procedures of Government deter- 
mine so largely the nature of public programs that the Congress and 
the public must have a knowledge and understanding of Government 
procedures if they are to evaluate Government programs and make 
the decisions which self-government requires. In Government, par- 
ticularly, the means of procedures cannot be divorced from the ends 
or the purposes. 

Under the rules of the House of Representatives the Committee on 
Government Operations has the duty of overall study of matters of 
organization and operations in the Federal departments and agencies. 
Accordingly, the Committee is sending this questionnaire to most of 
the Federal departments and agencies. The purpose is to gather 
information on present Government procedures especially as they 
affect the public by whom and for whom our Government has been 
established. The committee expects to make the information 
gathered available for the use of Members of the Congress and the 
public. 


QUESTIONNAIRE ON ADMINISTRATIVE ORGANIZATION, 
PROCEDURE, AND PRACTICE 


Intropuctory Note 


In answering this questionnaire the following considerations apply 
as guidelines: 

The term “agency” means each officer, employee, or other person 
or persons vested with power under authority of the United States 
of America to act in the form of rulemaking, adjudication, or any 
other type of action, and whose actions have the force and effect of 
law or are binding and controlling in any manner whatsoever under 
the authority of the United States of America. 

These questions apply not only to the more customary forms of 
agency rulemaking and adjudication, but to all forms of agency action, 
including (a) the granting and administration of contracts, loans, 
licenses, benefits, etc.; (6) the statutory and agency terms, conditions, 
and procedures under which such grants are made and administered ; 
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and (c) the statutory and agency terms, conditions, and procedures 
for revocation, withdrawal, and termination of such grants. By way 
of example, the statutory and agency standards for the making of 
loans or contracts should be considered, the statutor y and agency 
standards and procedures for the imposition of loan or contract terms 
and conditions, whether by general rule or in individual cases, the 
statutory and agency standards and procedures for loan or contract 
termination, and all agency action pursuant to such standards and 
procedures in individu: al eases. 


I. RuLEMAKING 


1. What legislative or quasi-legislative powers—often referred to as 
rulemaking—does your agenc y exercise / 

(a) "Give sti itutory reference to, and brief description of, each 
such power. 

(6) Who authorized by statute to exercise it? 

(c) If delegated by or within your agency, what office or organ- 
ization unit is authorized to exercise it ? 

2. To what extent are the functions of your agency performed 
pursuant to a general grant of authority to make any or all rules neces- 
sary for the administration of the relevant act? Please set forth the 
statutory provisions. 

3. Describe for each of the categories listed in 1 through xu rule- 
making process followed as to— 

(a) Manner of collection of data for determination. 
(6) Extent of notice to interested persons. 
(c) Hearing and extent of public participation therein. 
(7d) Extent of agency statement of reasons for rules adopted. 
(e) Manner of public or other dissemination or availability of 
rules. 
Procedural rules. 
Substantive rules. 
111. General statements of policy. 
Interpretative rules. 
Statements of the general course and method by which functions are 
channeled and determined. 
Rules relating to the availability of information to the public and 
public access to or denial of matter contained in the agency’s files. 

vit. Rules relating to public property, including the use and disposi- 
tion of land. 

vill. Rules relating to the making of loans to public or private parties. 

1x. Rules relating to the making of grants of public funds to private 
and public parties for rehabilitation, educational, and other purposes. 

x. Rules or wmstructions relating to standards for negotiation of and 
the grant of contracts. 

x1. Practice manuals for field or other agency personnel explaining 
the law administered or the agency’s policies thereon. 

x1. Rules of practice. 

x11. Rules relating to agency management, organization, and per- 
sonnel. 
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4. Set forth any statutory provision relating to any rulemaking 
function of your agency requiring : 
(a) Notice. 
(6) Hearing. 
(c) Record of the hearing. 
In each case, indicate the type of notice given, the type of hear- 
ing afforded, and the type of record kept. 

5. Describe briefly, citing pertinent statutory and other authority 
therefor, the procedures or practice of your agency insofar as they are 
not covered in your answers to question 3, for: 

(a2) Written submissions of views. 

(6) The forms for written submissions. 
(¢) Oral submissions. 

(7) Intervention. 

(e) Consolidation of proceedings. 

(f) Initial or recommended decisions; and 
(g) Appeals therefrom. 

6. (a) Has your agency afforded public participation in rulemaking 
when not required by statute to do so? If so, please explain fully, 
giving reasons for the agency action. 

(5) In what situations, despite a statutory requirement for notice 
or hearing, does your agency find that notice and public participation 
are impractics able, unnecessary, or contrary to the public interest ? 

Describe briefly the circumstances and procedures whereby 
eninsing (a) rules, and (6) rulemaking procedures are modified, 
amended, repealed, or suspended in particular cases. Are these pro- 
cedures uniform or are they ad hoc—explain and specify ? 

8. Describe briefly the procedure, and subsequent action or pro- 
ceeding thereon, whereby your agency accords any interested person 
the right to petition for the issuance, amendment, or repeal of a rule. 

During the years 1955 and 1956, how many petitions relating to 
rulemaking did your agency receive and how many modifications in 
rules were based on such petitions? Compare with number of similar 
actions initiated by the agency. 

9. What proportion of the rules made by your agency involve : 

(a) Any military, naval, or foreign affairs function of the 

United States ; or 

(6) Any matter relating to agency management or personnel; 
or 

(c) Public property, loans, grants, benefits, or contracts. 

Please set forth the statutory basis for your classification, if 
any. 

The Administrative Procedure Act does not require notice or public 
rulemaking proceedings concerning the matters listed above. Do you 
regard public participation in any of these matters as desirable? If 
not, please state why. Does your agency use advisory groups in 
formulating such rules? If so, please state the reasons therefor and 
the extent of such use. 

10. (a) Is it the practice of your agency to accompany any rule 
issued after informal proceedings with a ‘recital that all relevant matter 
presented to the agency has Tiieei considered? If so, do you list 
submissions or categorize them in the recital ? 
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(6) Do your rules of procedure designate the type of submission 
which the agency will consider as relevant? 

11. (a) Desert the general circumstances under which your agency 
finds good cause for making the effective date of a rule less than 30 
days after its publication or service and set forth all such rules promul- 
gated during the last 2 years. 

(6) Under what circumstances has your agency found that the 
required publication of any substantive rule need not be 30 days prior 
to its effective date because the rule was one granting or recognizing 
exemption or relieving restriction? Please set forth all such rules 
promulgated within the last 2 years. 

12. Does your agency have specific statutory authority to issue 
emergency rules? If so, please set forth the statutory provisions and 
all such rules promulgated during the last 2 years. 

13. Describe in summary form, by classes or groups, the rulings 
issued during the years 1955 and 1956, and submit representative copies 
of rulings. 

14. As to each rulemaking power, comment on the adequacy—either 
in statutory language or in legislative history—of the congressional 
standards so being implemented : 

(a) Is the meaning and intent of the Congress sufficiently clear 
and easily susceptible of implementation ? 

(2) at problems of meaning have you encountered ? 

c) Have the congressional standards been changed in the 
course of your agency’s administration of them as the need for 
change or greater clarity has appeared? Give the nature and 
background of the changes. 

(d) In what areas is the action of your agency by law com- 
mitted to agency discretion? Specify the statutory language 
involved. 

(e) Where matters are left to agency discretion, are there any 
areas in which you believe greater statutory specification of stand- 
ards would be desirable? Ifso, specify. 

(f) What, if any, attempt has been made by your agency to 
secure or to draft legislation designed to rectify such defects? 


II. ApsupIcATION 


1. What judicial or quasi-judicial powers—often referred to as ad- 
judication—does your agency exercise ? 

(a) Give statutory reference to, and brief description of, each 
such power. 

(6) Whois authorized by statute to exercise it ? 

(c) If delegated by or within your agency, what office or organ- 
ization unit is authorized to exercise it ? . 

2. To what extent are the functions of your agency performed pur- 
suant to a general grant of authority to make any or all adjudications 
necessary for the administration of the relevant act? Please set forth 
the statutory provisions. 

3. Describe briefly for each category, 1 through vu, citing pertinent 
authority therefor, the procedural practices and rules in every class 
of adjudication by your agency required by statute, or the constitu- 





SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 7 


tion to be determined on the record after opportunity for an agency 
hearing for: 
(a) Notice to parties. 
(6) Intervention. 
c) Complaint, application, declaration, or similar pleading. 
ti ) Answer, reply, or similar responsive pleading. 
(e) Amendments and supplemental pleadings. 
(7) Motions. 
(7g) Prehearing and pretrial conference and agreement. 
(hk) Voluntary withdrawal or dismissal of proceedings by re- 
quest of private parties. 
(7) Discontinuance or dismissal of proceedings by agency 
action. 
(j) Consent orders. 
(4) Default adjudication. 

1. Proceedings in general between private parties in which the Govern- 
ment is not directly a party. 

11. Proceedings in general in which the Government directly is a party 
to the proceeding. 

111. Decisions and/or opinions relating to the availability of informa- 
tion to the public and public access to or denial of matter contained in the 
agency’s files. 

Iv. Decisions and/or opinions relating to public property, including 
the use and disposition of land. 

v. Decisions and/or opinions relating to the making of loans to public 
or private parties. 

vi. Decisions and/or opinions relating to the making of grants of 
public funds to private and public parties for rehabilitation, educational, 
and other purposes. 

vir. Decisions and/or opinions relating to contract disputes and stand- 
ards for negotiation of and the grant of contracts. 

4. Set forth any statutory provision relating to any adjudication 
function of your agency requiring: 

(a) Notice. 

(6) Hearing. 

(c) Record of the hearing. 

In each case, indicate the type of notice given, the type of hear- 
ing afforded, and the type of record kept. 

5. Describe briefly, citing pertinent authority therefor, the pro- 
cedures or practice of your agency insofar as they are not covered 
in your answers to question 3, for: 

(a) Written submission of views. 
(6) The forms for written submissions. 
(c) Oral submissions. 
ta) Intervention. 

e) Consolidation of proceedings. 
(f) Initial or recommended decisions. 
(g) Appeals therefrom. 

6. (a) Has your agency afforded full adjudication of disputed 
administrative actions when not required by statute to do so/ ff SO, 
please explain fully, giving reasons for the agency action. 

(5) In what situations, despite a statutory requirement for notice 
or hearing, does your agency find that notice and public participation 
are impracticable, unnecessary, or contrary to the public interest ? 
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7. Describe briefly the circumstances and procedures whereby deci- 
sions and/or opinions are modified, onmeaed, repealed, or suspended 
in particular cases. Are these procedur es uniform or are they ad hoc— 
explain and specify. 

8. Describe briefly the procedure, and subsequent action or pro- 
ceeding thereon, whereby your agency accords any interested person 
the right to petition for an adjudication or the amendment or setting 
aside of same. During the years 1955 and 1956, how many petitions 
did your agency receive and how many adjudications, amendments 
of same, or setting aside of same were based on such petitions? Com- 
pare with number of similar actions initiated by the agency. 

9. What proportion of the adjudications made by your agency 
involve; 

(a) Any military, naval, or foreign affairs functions of the 
United States. 

(6) Any matter relating to agency management or personnel. 

(c) Public property, loans, grants, benefits, or contracts. 

Please set forth the statutory basis for your classification, if any. 

10. (a) Is it the practice of your agency to accompany any adjudica- 
tion made after informal proceedings with a recital that all relevant 
matter presented to the agency has been considered? If so, do you 
list submissions or categorize them in the recital ? 

(6) Do your rules of procedure designate the type of submission 
which the agency will consider as relevant ? 

11. Describe brie fly including pertinent references to your answers 
to question 3 and citing authori ity, the procedure within your agency 
for adjudicating cases ‘which involve: 

(a) Any matter subject to a subsequent trial of the law and 
the facts de novo in any court. 

(b) Agency findings of fact final with appeal on law. 

(c) Your agency acting as an agent for a court. 

(d) Proceedings in which decisions rest solely on inspections, 
tests, or elections. 

(e) The conduct of military, naval, or foreign affairs functions. 

(f) Public property, loans, grants, benefits, or contracts. 

(7) The certification of employee representatives. 

. What proportion of the adjudication by your agency falls within 
= of the categories set forth in question 11? Include reference to 
pertinent parts of your answers to question 9. 

13. What proportion of the adjudication by your agency is not 
required by statute to be determined on the record after opportunity 
for agency hearing? Please list the types of adjudication involved. 

14. As to each adjudication function, comment on the adequacy— 
either in statutory language or in legislative history—of the congres- 
sional standards so being implemented: 

(2) Is the meaning and intent of the Congress sufficiently 
clear and easily susceptible of implementation ? 

(b) What problems of meaning have you encountered ? 

(c) Have the congressional standards been changed in the 
course of your agency’s administration of them as the need for 
change or greater clarity has appeared? Give the nature and 
background of the changes. 
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(d@) In what areas is the action of your agency by law committed 
to agency discretion; please specify the statutory language 
involved. 

(e) Where matters are left to agency discretion, are there any 
areas in which you believe greater statutory specification of 
standards would be desirable? If so, please specify. 

(f) What, if any, attempt has been made by your agency to 
secure or to draft legislation designed to rectify such defects? 

15. Under what circumstances does your agency find that time, the 
nature of the proceeding, and the public interest do not permit the 
agency to afford all interested parties opportunity for the submission 
and consideration of facts, arguments, offers of settlement, or proposals 
of adjustment ? 

16. (a) Does the agency give recognition to the right of persons to 
be represented by an attorney / 

(6) Where such representation is known to the agency, what is the 
procedure for effecting notices or service ¢ 

17. What procedures does the agency have for serving or publicly 
announcing matters which may affect the interest of other persons ¢ 

18. To what extent does your agency encourage the parties to reach 
a determination of the controversy by consent? Indicate the propor- 
tee ws ases so determined during the past 2 years. 

Does your agency issue declaratory orders? If so, please set 
tenth any agency rule thereon and the number and type of requests 
for declaratory orders received during the past 2 years. 

20. If your agency does not provide by rule for the issuance of 
declaratory orders, please state the reasons for not doing so. 

21. What specialized procedural steps have been developed by your 
agency to improve or expedite the adjudicatory functions of your 
agency. Please evaluate the desirability of extending such practices 
to other agencies. 

22. What proportion of the adjudication by your agency is based 
on (@) questions concerning the violation of rules and (db) matters to 
be ses ided in the particular case? Does your agency follow case 
precedent in deciding matters within the second class ? 

If the agency has trial examiners, how many examiner decisions 
were released during 1954, 1955, and the first 9 months of 1956? 

24. How many decisions were entered at agency level in contested 
proc eedings during 1954, 1955, and the first 9 months of 1956? 

25. How many hearings were conducted directly by the agency dur- 
ing 1954, 1955, and the first 9 months of 1956 ? 

26. (a) During the calendar years 1954 and 1955, in how many cases 
did the agency sit for the reception of evidence? 

(b) During the same period, how many trial examiner decisions 
were filed ? 

(c) During the same period, how many decisions were entered by 
the agency upon review of trial examiner decisions after the filing 
of exceptions? 

27. State the average period of time that the cases which were 
decided during the ¢ alendar year 1955 were pending before the agency. 

28. Of the total cases decided during the calendar year 1955, give: 

(a) The average time pending before the agency prior to assignment 
to the trial examiners. 

(>) The average time the case was before the trial examiner in 
hearing and report. 
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(c) The average time the case was before the agency on review. 

29. Estimate the division of time at agency level between rule- 
making functions and judicial functions and all other functions. 

30. (a) List all petitions pending before the agency as of October 
1, 1956. 

(6) State the average time that such petitions have been pending. 

(c) State the number of petitions acted upon by the agency during 
the first 9 months of 1956. 

(d) Give the division between the number granted and the number 
denied. 

31. To what extent does your agency follow the doctrine of stare 
decisis? Please indicate in what classes of cases you follow the doc- 
trine and in what classes you do not and state the policy, if any, 
which determine your decision. Include references to your answers 
to question 22. 

32. In what manner and form does your agency make its decisions 
known and/or available to the interested parties and to the public? 
What is the date of latest decision made available in each form of pub- 
lication to the general public? 


III. SeparatTION or FuNcTIONS 


1. Summarize the powers assigned by (1) statute and (2) Executive 
order to your agency, citing respective authority in each case and 
classifying these powers as follows: 

(a) Executive (administrative). 
(6) Legislative (rulemaking). 
(c) Judicial (case adjudication). 

2. Describe the extent to which the power required to be exercised 
by the chief executive officials are delegated to subordinates. 

3. List the investigative and prosecuting duties of your agency. 

4. In what circumstances do officers, employees, or agents engaged 
in the performance of such investigation and prosecuting duties par- 
ticipate or advise in the making of recommended or initial or final 
decisions at the following stages: 

(a) Informal or formal hearing. 
(6) Appeal of initial or recommended decision. 
(c) Final decision by chief executive authority. 

5. In what circumstances do chief executive officials of your agency 
participate personally in proceedings within your agency with respect 
to: 

(a) Initiating investigations. 

(6) Conducting investigations. 

(c) Preparing cases for prosecution after investigation. 
(d) Preliminary consultation and conference. 

(e) Participating in formal or informal hearing. 

What procedures are adopted by the chief executive officials 
within your agency to assure fair and unbiased adjudication of cases 
in which they have participated in either the investigative or prose- 
cuting stage? 

7. In reviewing recommended or initial decisions of hearing officers 


or other officials, “does your agency use the advice and services of any 
of the following: 
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(a) An independent review staff, directly responsible to the 
chief executive officials and not part of any subdivision of your 
agency. 

(6) Bureaus, offices, and divisions which have participated in 
the investigation, prosecution, or formulation of the initial 
decision. 

(c) Any other specialized or nonspecialized staff within the 
agency. 

(d) Its General Counsel or chief legal officer. 

(e) Advisory groups. 

Please amplify, citing relevant authority and extent of services 
and advice. 

8. What matters is your agency authorized by law to dispose of 
on ex parte basis ? 

9. To what extent and under what circumstances does your agency 
afford notice and opportunity for all parties to participate in the 
event that a presiding or deciding officer consults any person on any 
question of fact or of law in issue? 

10. What interpretation has been placed by your agency on the 
provision that title 5, United States Code, section 1004 (c) shall not 
“be applicable in any manner to the agency or any member or mem- 
bers of the body comprising the agency” ? 

11. What provision is made to furnish the final adjudicating official 
(a) with a complete record of the case, and (6) a precis of the views 
of opposing parties and of agency investigating and trial staff? 


IV. INspecrion or Recorps 


1. List the main categories of written submissions which are volun- 
tarily filed with your agency. 

2. What categories of documents or reports are required to be filed 
with your agency? Cite the provisions of statutes relied upon in each 
case. 

3. What matters filed by persons are available for public inspection ? 

4. What is the method or practice of publicly announcing a filing 
of matters available for public inspection ? 

5. What is the practice or method of making public information 
accessible to interested members of the public? 

6. What procedure does the agency have for publicly announcing 
the filing o spphieations or petitions which may affect the interest of 
other persons ? 

7. Is the vote taken on actions before your agency available for 
public inspection ? 

8. What matters filed with your agency are not available to the 
public? Cite the statutory provision and/or regulation relied upon 
in each case of withholding. 

9. List what categories of documents the agency believes should 
not be available for public inspection. On what authority ? 


V. WorKLOAD AND STAFFING Parrerns 


1. Describe the workload and backlog of your agency in the exercise 
of each of its rulemaking and adjudication powers. (Where the 
information requested in this section has been given in part above 
please make a cross-reference. ) 
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List the major steps and state the time required for each step in 
elie and adjudication proceedings. Describe briefly the 
longest and shortest proceedings during the years 1955 and 1956, giving 
reasons there for as well as the usual time elapsed. 

3. State the number of rulemaking and the number of adjudication 
proceedings started and completed during the years 1955 and 1956. 

4. Describe briefly changes made in agency procedures over the 
last 5 fiscal years to expedite rulemaking and adjudication and the 
background for such changes. 

5. State the number and kinds of personnel engaged in rulemaking 
and in adjudication proceedings, by classes (economists, lawyers, 
statisticians, secretaries, clerks, etc.) 


VI. Untrormity oF ADMINISTRATIVE PROCEDURE 


1. Have you sought to make your agency’s procedure for rule- 
making and for adjudication uniform with those of other agencies of 
the Government ? 

2. If so, describe briefly success attained and problems encountered. 

To what extent are the administrative functions of your agency 
paklemened pursuant to specific statutory procedures having specific 
application only to your agency ? 


VIL. Ruxes ror Apmisstion To PracricE AND FoR AVOIDANCE OF 
ConFLict or LNTERESTS 


Describe your rules for admission to practice before your agency 
and for representation. 

. Describe your rules for avoidance of conflicts of interest, both 
in present agency members and employees and for former agency 
members and employees. 

3. Have you sought to make your agency’s procedures in these 
matters uniform with those of other agencies of the Government ? 

If so, describe briefly success attained and problems encountered. 


VIII. Exemptions From tue ApMINISTRATIVE PROCEDURE ACT 


Are any of your functions exempt from any of the provisions of 
the Administrative Procedure Act? 

If so, describe and state reasons therefor. (Where answers given 
above relate in whole or in part to this section please make cross- 
reference. ) 


IX. Courr Dectstions Arrectinae AGENCY FUNCTIONS 


Cite all major decisions affecting agency procedural functions 
giving: 

1. Reference to particular agency function affected including refer- 
ence to pertinent part of this questionnaire, and 

2. Synopsis of court opinion, and 

3. Explanation of modifications in agency practices adopted because 
of court decision including relevant dates of court decisions and of 
agency procedural changes, and nature of changes. 





DEPARTMENT OF AGRICULTURE 


Answer of the Department of Agriculture to questionnaire on admin- 
istrative organization, procedure, and practice submitted by the 
Vxecutive and Legislative Reorganization Subcommittee of the 
House Government Operations Committee 


DEPARTMENT OF AGRICULTURE, 
Washington, D.C., January 26, 1957. 
Hon. Winuiam L. Dawson, 

Chairman, Committee on Government Operations, 
House of Representatives. 

Dear ConcressMAN Dawson: This is with reference to your com- 
mittee’s questionnaire on administrative organization, procedure, and 
practice forwarded to this Department with your request that the 
committee be furnished with 12 copies of our reply. 

It would appear that the voluminous and detailed material compiled 
and furnished to the Commission on Organization of the Executive 
Branch of the Government in answer to its questionnaire on adminis- 
trative procedure, together with the numerous exhibits thereto, con- 
tains a substantial part, if not all, of the information contemplated 
by your committee’s questionnaire. We are, therefore, having deliv- 
ered to you under separate cover 12 copies of this material. Some 
delay in transmitting this material has been occasioned, as your staff 
has been informed, by the need for duplicating this material in order 
to furnish the requested number of copies. 

In view of your committee’s recognized interest in the scope and 
magnitude of the programs administered by the Department and the 
innumerable actions required thereunder, several reports indicative 
thereof are also being delivered under separate cover. These docu- 
ments are as follows: 

1. Report of the Secretary of Agriculture, 1955. 

», Report of the Chief of the Forest Service, 1955 (50th anniver- 
sary )s 

3. Meat Inspection Branch summary of activities, fiscal year 1956 
(50th anniversary). 

Report of the President of the Commodity Credit Corporation, 
Lf 00. 

Commodity Credit Corporation report of financial condition and 
vie rations as of June 30, 1956. 

6. Commodity Credit Corporation report of financial condition and 
i ations as of June 30, 1955. 

. Commodity Credit Corporation charts, 1933—June 30, 1956. 

g. Agriculture decisions, December 1955 omnis a cumulative list 
of decisions in formal proceedings during 1955). 
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It is hoped that the material furnished is adequate for the require- 
ments of your committee. However, if additional information is 
needed, we will be pleased, upon request, to furnish same if available. 

Sincerely yours, 
Rar S. Roserts, 
Administrative Assistant Secretary. 


1. GENERAL INFORMATION 


1. Please give the name of your department, commission, agency, or 
independent. office and the names of the major subdivisions thereof. 


DEPARTMENT OF AGRICULTURE 


Office of the Secretary 
Federal-State relations: 
Agricultural Conservation Program Service 
Agricultural Research Service 
Farmer Cooperative Service 
Federal Extension Service 
Forest Service 
Soil Conservation Service 
Marketing and foreign agriculture: 
Agriculture Marketing Service 
Commodity Exchange Authority 
Foreign Agricultural Service 
Agricultural stabilization: 
Commodity Credit Corporation 
Commodity Stabilization Service 
Federal Crop Insurance Corporation 
Agricultural credit: 
Farmers’ Home Administration 
Rural Electrification Administration 
Departmental administration : 
Office of Budget and Finance 
Office of Hearing Examiners 
Office of Information 
Library 
Office of Personnel 
Office of Plant and Operations 
Office of the Solicitor 


2. Please attach organization chart, if available. Attached (see 
exhibit A). 

3. Is your organization as a whole exempted from all or some of 
the requirements of the APA, either by statute, administrative inter- 
pretation, or judicial opinion? Please attach amplifying statement, 
citing pertinent authorities. 

The Department as a whole is not exempted from all or any part of 
the requirements of the APA. 

4. Is any part of your organization exempted from all or some of 
the requirements of the APA, either by statute, administrative inter- 
pretation, or judicial opinion? Please attach amplifying statement, 
citing pertinent authorities. 

No part of the Department is exempted from the requirements of 
the APA as an organizational unit; however, some units by reason of 
the functions performed may have no activities subject to such require- 
ments other than the publication requirements of section 3 (see answer 
to question 5 below re functions). 

5. What jurisdiction or powers of your organization are exempted 
from all or some of the requirements of the APA, either by statute, 
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administrative interpretation, or judicial opinion? Please attach 
amplifying statement, citing pertinent authorities. 

The following functions administered by the Department are ex- 
empted from the APA on the grounds stated : 

(a) Administrative hearings.—The adjudication of reparation cases 
arising under the Packers and Stockyards Act (7 U.S. C. 210), and 
the Perishable Agricultural Commodities Act, 1930, as amended (7 
U.S. C. 499a et seq.), is exempted from sections 7 and 8 of the APA 
under section 5 (1) thereof since such cases are subject to subsequent 
trial of the law and the facts de novo in court. The adjudication of 
cases arising under the United States Grain Standards Act to deter- 
mine the proper grade of grain (7 U.S. C. 77, 78), is exempted from 
sections 7 and 8 of the APA under section 5 (3) of the APA since in 
such proceedings the decision rests solely on inspections and tests. The 
same exemption applies to some license proceedings under this act. 
The functions exercised by this Department under the Defense Pro- 
duction Act of 1950, as amended (50 U.S. C. 2061 et seq.) , are excluded 
from the operation of the APA except as to the requirements of section 
3 thereof, by section 709 of the Defense Production Act (50 U.S. C. 
2159). Various statutes administered by this Department do not 
require the decision of cases arising thereunder to be made on the 
record after opportunity for a hearing, and, accordingly, the adjudica- 
tion of such cases is exempted from the requirements of sections 5, 7, 
and 8 of the APA. See reply to question 1 of the questionnaire from 
the President’s Conference on Administrative Procedure (attached 
as exhibit B) for a comprehensive list of statutes administered by this 
Department involving hearings. 

(6) Price support is made available to producers of agricultural 
commodities through the Commodity Credit Corporation by loans and 
purchase contracts pursuant to the provisions of the Agricultural Act 
of 1949, as amended (7 U.S. C. 1421). The price-support function 
of the Corporation, carried out through loans, grants, benefits, and 
contracts, is exempted from the requirements of section 4 of the APA 
by the terms of that section. 

(c) Payments to exporters of wheat and wheat flour under the In- 
ternational Wheat Agreement are made by the Commodity Credit 
Corporation pursuant to the provisions of the International Wheat 
Agreement Act of 1949, as amended (7 U.S. C. 1641). Section 2 of 
that act authorizes the President, acting through the Commodity 
Credit Corporation, to make available or cause to be made available, 
notwithstanding the provisions of any other law, such quantities of 
wheat and wheat flour and at such prices as are necessary to exercise 
the rights, obtain the benefits, and fulfill the obligations of the United 
States under the International Wheat Agreement. 

Section 3 (i) of the IWA Act excludes functions exercised under 
authority of the act from the operation of the APA, except as to the 
requirements of sections 3 and 10 of the APA. To the extent that 
operations under the IWA involve grants, benefits, and contracts, such 
operations are exempt from the requirements of section 4 of the APA 
by that section. 

(dz) Functions under section 32 of the act of August 24, 1935, as 
amended (7 U. S. C. 612c), are exempt from the provisions of sec- 
tion 4 of the APA by the terms thereof since they involve grants, 
benefits, or contracts. : 
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(e) Functions under the National School Lunch Act (42 U.S. C. 
1751), are exempt from the provisions of section 4 of the APA since 
they involve grants, benefits, and contracts. 

(f) Section 22 of the Agricultural Adjustment Act of 1933, 
amended (7 U.S. C. 624), requires the Secretary of aac vane to 
advise the President whenever he has reason to believe that any 
articles are being or are practically certain to be imported into the 
United States under such conditions and in quantities as to tend to 
render ineffective or materially interfere with any program under- 
taken by the Department of Agriculture. If the President agrees 
that there is reason for such belief, the President is directed to cause 
an immediate investigation to be made by the United States Tariff 
Commission, and if on the basis of an investigation and report of the 
Tariff Commission the President finds the existence of such facts, he 
is directed to impose import quotas or fees on such articles. In 

carrying out its responsibilities under section 22, the Department of 
Agriculture conducts certain preliminary investigations and hearings. 
Inasmuch as the preliminary investigations and hearings conducted 
by this Department under section 22 are solely for the purpose of ob- 
taining information for the assistance of the Secretar v in determining 
whether to advise the President that there is sufficient basis to warrant 
a formal investigation by the Tariff Commission such functions are 
not within the purview of the APA, except, of course, that the De- 
partment is required to publish the general course and method by 
which such functions are channeled and determined. 

When on the basis of a report by the Tariff Commission the Presi- 
dent issues a proclamation imposing quotas on imports of any article, 
the enforcement of such nt is occasionally carried out by means of 
licenses issued by or on behalf of the Secretary. In such case, the 
issuance of such licenses is, of course, subject to the APA. 

(7) The exemption contained in section 4 of the APA with re- 
spect to matters relating to public property applies to jurisdiction or 
powers as to rulemaking relative to (1) forestry programs insofar as 
they relate to the use, oc ‘upancy, administration, and protection of 
national forests (16 U. S. C. 471, 472, 477, 478, 518, 551; 48 U. S. C. 
341), the sale of national-forest timber (16 U. S. C. 476, 489, 492), 
the use of stone, etc., from national-forest lands for irrigation ’ works 
(43 U. S. C. 420), the furnishing of trees for homesteaders (16 
U.S.C. 493), the leasing of lands for sanitariums and hotels (16 
U. S. C. 495), the sale of lands acquired under the Weeks Forestry 
Act (16 U. S. C. 519), right-of-way for electrical plants and lines 
(16 U.S. C. 522, 523), lands withdrawn for water supplies (16 U.S. C. 
552b), the exportation of national-forest timber (16 U.S. C. 616), the 
use of Forest Service improvements (16 U.S. C. 580d), range im- 
provements on national-forest lands (16 U. S. C. 580h), the estab- 
lishment of sustained-yield Consale selaveaibcalin units (16 U.S. C. 
583g), payment of rewards in connection with violations of laws and 
regulations relative to fires on national forests and the theft or dam- 
age of property (16 U.S. C. 559a), game refuges (16 U.S. C. 683 
and fish and game sanctuaries (16 ty. S. C. 6 04b) ; (2) soil conser- 
vation and water eae insofar as they relate -t lands of the 
United States (16 U. S. C. 551, 590d, 590z-9; 7 U. S. C. 1011 (f)); 
(3) land acquisition programs (16 U. S. C. 485, 486, 518, 590d; 7 
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U.S. C. 1011 (£)); and (4) minerals activities (16 U.S. C. 485, 518; 
7U.8S.C. 1038). 

(hk) Requirements of title 5, United States Code, section 1003, re- 
lating to notices of proposed rulemaking, do not apply to the pro- 
grams of the Farmers’ Home Administration, all of which relate to 
loans, grants, or public property, e. g., disposal of mineral interests 
reserved to the United States in sales to individual farmers. 

(2) The Farmer Cooperative Service of the Department engages 
in research, service, and educational activities of assistance to farm- 
ers in connection with cooperatives engaged in marketing farm prod- 
ucts, purchasing farm supplies, and supplying business services. Its 
activities are carried on primarily pursuant to the Cooperative Mar- 
keting Act of July 2, 1926 (7 U. S. C. 451-457). It does some market- 
ing research with funds advanced by the Agricultural Marketing 
Service under the Research and Marketing Act of 1946 (7 U. S. C. 
497h-427}, 1621-1629). The nature of these activities are such as 
not to fall within the category subject tothe APA. 

(j) Asa lending agency, the Rural Electrification Administration 
appears to be exempted under section 4 of the APA from the provi- 
sions of section 4 with respect to notice, procedures, and publications 
relating to rulemaking. REA is established by the Rural Electrifica- 
tion Act of 1936, as amended, which authorizes, in title I thereof 
(7 U.S. C. 901 et seq.), the making of loans “to persons, corporations, 
States, Territories, and subdivisions and agencies thereof, munici- 
palities, peoples, utility districts, and cooperative nonprofit or limited- 
dividend associations organized under the laws of any State or Ter- 
ritory of the United States for the purpose of financing the con- 
struction and operation of generating plants, electric transmission 
and distribution lines, or systems for the furnishing of electric energy 
to for in rural areas who are not receiving central-station service, 
and loan * * * to discharge or refinance long-term debts * * *” and 
ander tits II thereof (7 U.S. C. 921 et seq.), “to make loans to persons 
now providing or who will hereafter provide telephone service in 
rural areas and to cooperative nonprofit or limited-dividend or mutual 
associations * * * for the purpose of financing the improvement, 
expansion, construction, acquisition, and operation of telephone lines, 
facilities, or systems to furnish and improve telephone service in rural 
areas * * * and to make loans for the purpose of refinancing the 
outstanding indebtedness of persons furnishing telephone service in 
rural areas * * *.” Under title I (7 U. S. C. 905), the Admin- 
istrator is also authorized to make loans for “the wir ing of the premises 
of persons in rural areas and the acquisition and installation of 
electrical and plumbing appliances and equipment.” 

(%) Title III of the Agricultural Adjustment Act of 1938, as 
amended (7 U. S. C. 1301-1393), provides for marketing quotas and 
acreage allotments for the six basic commodities, tobacco, corn, wheat, 
cotton, rice, and peanuts. Any farmer who is dissatisfied with his 
farm-marketing quota may have it reviewed by a local review com- 
mittee composed of three farmers from the same or nearby counties 
appointed by the Secretary (7 U.S. C. 1863). The legislative history 
of section 7 (a) of the APA makes clear that such proceedings shall 
be caadied before the review committees rather than before a 
hearing examiner under section 11 of the APA. 
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Functions under sections 7 to 17, inclusive, of the Soil Conservation 
and Domestic Allotment Act (16 U. S. C. 590g-590q) are exempt 
from the provisions of section 4 of the APA since they involve grants, 
benefits, or contracts. 

Functions under the Federal Crop Insurance Act (7 U.S. C. 1501- 
1519) are exempt from the provisions of section 4 of the APA since 
they involve contracts. 

Under the Sugar Act of 1948 (7 U. S. C. 1100-1160) , the Secretary 
determines the annual sugar consumption requirements for the con- 
tinental United States and for Puerto Rico and Hawaii; establishes 
quotas for the various domestic and foreign sugar-producing areas 
representing the amount of sugar permitted to be marketed in or 
brought into the continental United States, as well as quotas for lo- 
cal consumption for Puerto Rico and Hawaii representing the amount 
of sugar permitted to be marketed in those areas for local consump- 
tion; and makes payments to domestic producers who comply with 
certain conditions relating to the nonemployment of child labor, farm 
proportionate shares (acreage allotments) and the payment of fair 
wages and fair prices or sugar beets and sugarcane. 

The function of making payments to domestic producers of sugar 
beets and sugarcane is exempt from the requirements of section 4 of 
the APA by the terms of that section. The provisions of sections 4 
or 11 of the APA are complied with in carrying out the provisions 
of the act relating to the determination of quotas and the allotment 
of such quotas. 


2. INVESTIGATIVE AND PrROsECUTING FUNCTIONS 


1. The Department has jurisdiction to make investigations in con- 
nection with the various programs administered by the Department, 
either by express statutory provisions or by necessary implication 
from the statutes concerned. Specific authority for investigations 
by this Department is conferred by the Commodity Exchange Act 
(; U.S. C. 12), the United States Cotton Standards Act (7 U.S. C. 
51-65), the United States Grain Standards Act (7 U.S. C. 74, 77, 
78, 80), the Plant Quarantine Act of 1912, as amended (7 U. S. C. 
164a, 167), the Packers and Stockyards Act, 1921, as amended (7 
U.S. C. 202, 210, 212, 218a, 222), the United States Warehouse Act 
(7 U.S. C. 243), the Perishable Agricultural Commodities Act, 1930, 
as amended (7 U.S. C. 499d (d), 499f (a), 499f (b), 499m (a)), 
the Rural Electrification Act, as amended (7 U. S. C. 902), the Bank- 
head-Jones Farm Tenant Act (7 U. S. C. 1011 (e), 1021), the Agri- 
cultural’ Adjustment Act of 1938 (7 U.S. C. 1871 (a) and (b)), the 
Sugar Act of 1948 (7 U.S. C. 1131 (c) (1) and (2), 1159, and 1160), 
the Federal Crop Insurance Act (7 U.S. C. 1506 (h)), the Federal 
Seed Act (7 U. S. C. 1593, 1603), the Agricultural Marketing Act 
of 1946 (7 U.S. C. 1622), the animal quarantine laws (21 U. S. C. 
112, 114e), the virus-serum-toxin law (21 U.S. C. 157), and the pro- 
visions of the Internal Revenue Code derived from the United States 
Cotton Futures Act (26 U.S. C. 1927, 1933). Authority to conduct 
investigations may be implied from other statutes administered by 
the Department, such as the Naval Stores Act (7 U. S. C. 91 et seq.), 
the Federal Insecticide, Fungicide, and Rodenticide Act (7 U.S. C. 
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135 et seq.), the Insect Pest Act (7 U. S. C. 141 et seq.), the Mexican 
Pink Bollworm Act (7 U. S. C. 145), the Mexican Border Act (7 
U.S. C. 149), the State terminal aioe authority (7 U.S. C. 166 
et seq.), the Wool Standards Act (7 U. S. C. 415 b-d), the poultry 
improvement authority (7 U.S. C. 429), the Tobacco Inspection Act 
(7 U. S. C. 511, 511a et seq.), the Cotton Statistics and Estimates 
Act (7 U.S. C. 471-476), the Peanut Statistics Act (7 U. S. C. 501+ 
508), the Agricultural Marketing Agreement Act of 1937, as amended 
(7 U.S. C. 601 et seq.), the Agricultural Adjustment Act (7 U.S. C. 
624), Public Law 38, 81st Congress, as amended (12 U.S. C. 1148a-2); 
the Standard Container Acts of 1916 (15 U. S. C. 251-256) and 1928 
(15 U.S. C. 257, 257a-257i), the act of June 7, 1897, as amended and 
supplemented (16 U.S. C. 551), the Soil Conservation and Domestic 
Allotment Act (16 U.'S. C. 590d), the import animal and meat: pro-+ 
visions of the Tariff Act of 1930 (19 U. S. C. 1806 (a)-(c)), the 
Meat Inspection Act and Horse Meat Act (21 U.S. C. 71-91, 94-96), 
the Housing Act of 1949 (42 U. S. C. 1480 (d)), the 28-hour law 
(45 U. S. C. 71-74), the export animal accommodations authority 
(46 U.S. C. 466a-b), the plant pest control authorities (7 U. 8. C. 
146-148e), and the Golden Nematode Act (7 U. S. C. 150-150g). See 
exhibit C for a summary of principal statutes covering activities 
of the Department, including investigative jurisdiction. 

2. Investigations by this Department are initiated by each of the 
methods listed in (a) through (e). The procedure for initiating the 
investigation is the same regardless of the method by which the mat- 
ter comes to the attention of the Department. Authority to initiate 
investigations pertaining to the statutes administered by the Depart- 
ment is vested in the head of each Department agency, pursuant to 
delegation of authority from the Secretary of Agriculture (19 F. R. 
74), and in the heads of organizational units within each such agency, 
pursuant to delegations of authority from their respective agency 
heads. There is no formal procedure for the initiation of investiga- 
tions. Investigations generally are initiated by the officials charged 
with administration of the particular programs determining the neces- 
sity and the proper scope thereof and directing investigators under 
their supervision to proceed with the investigations or requesting 
the Compliance and Investigation Division or the Audit Division to 
make them. In connection with various regulatory activities con- 
tinuing investigations are maintained to assure compliance with the 
law and regulations. 

3. Department investigations are conducted by trained investigators 
assigned to particular programs or by investigators in the Compliance 
and Investigation Division or Audit Division. The investigators 
utilize preliminary consultation and conference and in some cases 
subpenas and subpenas duces tecum. However, subpenas are seldom 
used in Department investigations due to the facts that generally 
all necessary evidence is voluntarily given to Department investi- 
gators, authority to issue subpenas has been retained at a high level, 
and immunity from prosecution may be obtained by persons fur- 
nishing evidence pursuant to subpena. The investigators collect all 
types of evidence considered relevant and material to the particular 
inquiry, including letters, statements, and affidavits. In connection 
with some investigations financial and trade practice audits are made 
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by investigators. Investigations are in some instances carried out 
by means of questionnaires sent out by the Department and periodic 
or special reports filed with the Department. Department investi- 

tors generally are authorized pursuant to the provisions of title 5, 

nited States Code, section 521, to take affidavits under oath in con- 
nection with programs administered in the Department. Most De- 
partment investigations are not conducted through the use of in- 
formal or formal hearings, but may form the basis of such hearings. 
Where hearings are utilized in making investigations, interested par- 
ties are given prior notice either directly or by a notice published in 
the Federal Register. 

4. (a) Investigations under the statutes administered by this De- 
partment are of a diversified nature. The percentages of investiga- 
tions leading to the institution of proceedings vary greatly with the 
nature of the program and the type of investigation involved. For 
example, the percentages of investigations under the 28-hour law and 
the Meat Inspection Act leading to the institution of formal proceed- 
ings are much greater than comparable percentages under the Agri- 
cultural Marketing Agreement Act of 1937, the Federal Insecticide, 
Fungicide, and Rodenticide Act and the Packers and Stockyards Act. 
In addition, many more investigations are made under some acts than 
others and to arrive at a composite figure it would be necessary to 
weight the figures for the various acts. In view of these facts it is 
impossible to arrive at any percentage which will give an accurate 
composite picture of the activities handled by the Department. It 
would appear more helpful to the Commission to specify the per- 
centages for the various acts under which most investigations are 
made. An estimate of such percentages is as follows: 

[Percent] 
| Percentage of investigations leading to— 

















Formal Informal 
Act | proceedings | proceedings Dismissal No 
and and of pending | proceedings 
affirmative | affirmative | proceedings 
action action 
| @ (2) (3) (4) 
| 
Packers and Stockyards Act_____- on ce kec ae | 5.0 45.0 (‘) 50.0 
Perishable Agricultural Commodities Act -----_-! 11.0 44.0 45.0 0 
Federal Seed Act__. con 12.0 63.0 1.0 24.0 
Agricultural Marketing Agreement Act of 1937 | 2.0 | 10.0 3) 88.0 
Insecticide, Fungicide and Rodenticide Act_- 2.4 18.2 0 79.4 
Meat Inspection Act.........._........_....-- | 25.0 | 61.0 11.0 3.0 
Commodity Exchange Act__-__- 1 8.0 | 39.0 0 53.0 
28-hour law____. Fest LU Se | 43.0 1.0 0 56.0 


1 Less than 1 percent. 


(6) Investigative files are generally retained by the unit of the 
department compiling them. They are held confidential pursuant to 
the administrative regulations of the Department (7 C. F. R. 1 et 
seq.). It is the practice of some units to retain such files indefinitely. 
This is particularly true of the files that have resulted in the institution 
of court action. Some units dispose of files that result in informal 
administrative action and other less important files after the expira- 
tion of a reasonable period of time. Investigative files are used in 
future or related proceedings as background information concerning 
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the subject investigated, to show knowledge of law or regulations in 
cases of subsequent violations by the same persons involved in prior 
violations, to disclose the nature of any commitments or agreements 
with respect to future compliance made by persons investigated, and 
for sianilen purposes. Time is generally saved in future investigations 
by utilizing information contained in investigative files relating to 
prior inquiries. 
3. RULEMAKING 


The following portions of the Code of Federal Regulations are de- 
voted to rules issued by the Department of Agriculture. Title 6: Agri- 
cultural Credit; Title 7: Agriculture; Title 9: Animals and Animal 
Products; Chapter I of Title 17: Commodity Exchange Authority; 
Chapter IT of Title 36: Forest Service; and Chapter XVI of Title 
32A : National Defense. 

1. Please describe briefly the procedure, citing pertinent authority 
therefor, whereby the following types of rules are formulated and 
published by your organization: (a) Procedural rules, etc. 

A. Regulatory programs (see pt. II of exhibit C for citations of 
pertinent authority for rulemaking): With respect to the types of 
rules enumerated in (a), (6), (¢), and (d), the following general pro- 
cedure is following in their formulation : With respect to those involv- 
ing substantial questions of legal construction, they are prepared by 
the Office of the Solicitor in close cooperation with the officials charged 
with administration of the particular program involved. Other types 
of rules that deal primarily with the technical field other than legal 
are prepared by the organizational unit concerned with the particular 
program with the advice and assistance of the Solicitor’s Office. All 
rules are either prepared by the Office of the Solicitor or reviewed by 
the Office for legal sufficiency and authority. After clearance by the 
Office of the Solicitor and by the appropriate administrative officials, 
the rules are published in the Federal Register pursuant to section 
3 (a) of the APA. Notice of rulemaking is not required to be pub- 
lished under section 4 (a) of the APA in connection with rules of this 
3 (a) of the APA. Notice of rulemaking is not required to be pub- 
stantial effect upon the interest of the persons regulated and they are 
in a position to submit information which would be helpful in formu- 
lating a proper rule, preliminary notice is given to the public. The 
notice is published in the Federal Register and, at times, in press re- 
leases, and sets forth the time, place, and nature of the proceeding, 
refers to the authority pursuant to which the rule is proposed, and 
nearly always includes the specific terms of the proposed rule, although 
occasionally, when warranted, merely the substance of the proposed 
rule or a description of the subjects involved is published. Public 
participation is afforded through the submission of written data and 
arguments. Occasionally a public meeting may be held which is in 
the nature of an informal public hearing. After consideration of all 
relevant matters presented, the rule is prepared as heretofore indi- 
cated and, if approved, is promulgated. 

No practice manuals have been issued in recent years (/). 

B. The Soil Conservation and Domestic Allotment Act, as 
amended, the Agricultural Adjustment Act of 1938, as amended, the 
Federal Crop Insurance Act, as amended, and the Sugar Act of 1948, 











22 SURVEY OF ORGANIZATION, PROCEDURE, ‘AND PRACTICE 


as amended, all contain authority for the Secretary of Agriculture fo 
issue rules and regulations deemed necessary for the proper adminis- 
tration of those statutes (see 16 U. S. C. 590d, 590h (b), and 590n:; 
and 7 U. S. C. 1115 (a), 1121 (a), 1153, 1314 (b), 1330 (3), 1344 (f), 
1356 (e), 1359 (a), 1372 (c), 1375 (b), and 1516 (b)—see exhibit C 
for details). Since the APA dose not mia) public rulemaking 
procedure for the types of rules specified in (a)—(7), the Department 
generally formulates these rules in consultation with personnel re- 
sponsible for field operation of the programs. These consist. pri- 
marily of State and county committees organized pursuant to sec- 
tion 8 (b) of the Soil Conservation and Domestic Allotment. Act, as 
amended (16 U. S. C. 590h (b)). For example, the Department 
issues annually regulations under which payments are made to farm- 
ers who carry out certain soil and water conservation practices on 
their farms, These program regulations are developed in coopera- 
tion with State and county committees whose responsibility it is to 
administer the program in the field. While the meetings are at- 
tended primarily by Department personnel, frequently representatives 
of farm organizations and State agricultural agencies are asked to 
participate in the formulation of the program rules and regulations. 
Procedural rules and rules of practice, which are more common to 
the regulatory type of program, are generally worked out in cooper- 
ation with representatives of priv ate parties and organizations which 
will be affected by such rules. It is sometimes the practice also to 
publish rules of this type in the Federal Register and to request 
comments from interested parties before the rules are finally adopted. 
C. The types of rules enumerated as (a), (f), and (g) are the sub- 
ject of promulgation under price-support programs. "Bsn -support 
programs are formulated by the appropriate commodity division of 
the Commodity Stabilization Service pursuant to the Agricultural 
Act of 1949, as amended, and are approved by the Commodity Credit 
Corporation Board of Directors and the Secretary of Agriculture. 
Advice and information may be obtained from industry advisory 
committees composed of representatives of the various groups en- 
gaged in the production and marketing of agricultural commodities. 
Such programs are implemented by detailed regulations prepared by 
the appropriate commodity divisions of the ¢ ‘ommodity Stabilization 
Service and issued by the President or Executive Vice President, 
Commodity Credit oS orporation, pursuant to specific authority 
granted by the CommodityCredit Corporation Board of Directors and 
the Secretary of Agriculture. These regulations prescribe the con- 
ditions of eligibility of the producer and “of the commodity for price 
support; the ‘procedures sit information for obtaining support; and 
the method, terms, and conditions of such price support. Monthly no- 
tices are prepared setting forth the quantities of commodities ac- 
quired under price-support programs which are available for sale at 
specified prices. Pursuant to the authority contained in section 416 
of the Agricultural Act of 1949 (7 U. S. C. 1431) the Secretary of 
Agriculture and the Commodity Credit Corporation formulate rules 
governing the donation under that section of food commodities 
acquired under price-support programs. 
D. Pursuant to section 32 of the act of August 24, 1935, as amend- 
ed (7 U. S. C. 612c), rules enumerated as (f) and (h) are published. 
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Programs are formulated to effect the removal from the domestic 
market of agricultural surpluses by the payment of benefits or ndem- 
nities or by ‘the purchase and donation of agricultural commodities to 
State agencies (educational and/or welfare departments who have 

been designated by the State to receive such commodities) and to 
local organizations (private nonprofit schools and welfare organiza- 
tions) for distribution on school-lunch programs and to relief recip- 
ients. This authority is also available for use in connection with 
price support opel rations under the Agricultural Act of 1949 (7 
U. S. C. 1421). There is no express authority for rulemaking with 
respect to these functions. These programs are formulated in com- 
modity divisions of the Agricultural Marketing Service, reviewed by 
attorneys as to legal sufficiency, submitted to the Board ‘of Directors, 
Commodity Credit Corporation, for its recommendation to the Secre- 
tary of Agriculture as to the action to be taken with respect thereto, 
and then submitted to the Secretary of Agriculture for his approval. 

E. Regulations in categories (f) and (A) are formulated in the 
Agricultural —_ keting Service governing the distribution of com- 
modities among States ‘and schools under section 6 of the National 
School Lunch Act. Apportionments and reapportionments to States 
and schools in accordance with sections 4 and 10 of the National 
School Lunch Act are determined within the Department and are 
published by the Agricultural Marketing Service. These apportion- 
ments are based upon the formula set up in the act and no hearing 
or other procedure is required. As required by the act, the funds are 
made available to the States and schools in accordance with agra 
ments entered into by the Secretary of Agriculture and State educa 
tional agencies and schools. In addition, instructions for the oni 
ance of the States and schools are formulated and issued from time 
to time. 

F. Under the International Wheat Agreement program regula- 
tions in categories (@) and (fA) are seer igenns 50m An export pay- 
ment program for each “wheat agreement year” is formulated by the 
Grain Division, Commodity Stabilization Semel e, and is approved 
by the Commodity Credit ‘Corporation Board of Directors and the 
Secretary of Agriculture. The program as approved is implemented 
by detailed regulations prepared by the Grain Division and issued by 
the President or Executive Vice President, Commodity Credit Cor- 
poration, pursuant to specific authority granted by the Commodity 
Credit Corporation Board of Directors and the Secretary of Agri- 
culture. These regulations prescribe the conditions of eligibility of 
wheat and flour exporters for export payments; the procedures to be 
followed in applying for payments; and the rights and obligations of 
applicants. 

G. In general, rules relating to agency management, organization, 
and personnel, classified as (e), are issued w ithout preliminary notice 
and public procedure which are not deemed necessary or appropriate. 
They are prepared in the agency affected thereby with the assistance 
of the Solicitor’s Office, cleared through the Solicitor’s Office for legal 
sufficiency to the official in the department authorized to issue the 
same, and published in the Federal Register. ‘The exceptions to this 
rule are (1) rules relating to administrative e agency established under 
a marketing agreement and order program pursuant to the Agricul- 
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tural Marketing Agreement Act of 1937, as amended (7 U.S. C. 601 
et seq.), and (2) where major departmental reorganization is involved. 
In the first instance, such rule is incorporated in the order which is 
based upon the record of a public hearing. In the second instance, 
public notice is given with an opportunity for submission of views. 
In both instances the rules are published in the Federal Register. 

H. Rules falling in category (7) statements of the general course 
and method by which functions are channeled and determined, are 
published in the Federal Register. No rulemaking procedure is fol- 
lowed, the rule being prepared whenever a change in the general 
course and method of handing functions is effectuated by a delegation 
of authority or a formal direction of the Secretary. 

I. Rules falling within categories (a), (c), (@), (e), (7), and (2) 
are promulgated in connection with the forestry programs, soil-con- 
servation programs, water programs, land-acquisition programs, and 
mineral activities of the Department. These rules are issued under the 
general authority of title 5, United States Code, section 22, and numer- 
ous statutory provisions authorizing the programs. On the whole, 
the rules under these programs relate to the management of public 
property and the use thereof for various purposes. Therefore, the 
rulemaking provisions of the APA are not applicable. Because of 
the proprietary nature of the programs the rules are promulgated 
largely upon the initiative of the administrative officials charged with 
the administration of the programs after informal investigations and 
conferences as determined necessary for the formulation of an in- 
formed judgment with respect thereto. They are generally prepared 
in the administrative agency and forwarded with administrative 
justification for legal clearance through the Office of the Solicitor to 
the official of the department authorized to formally promulgate the 
rule. 

J. Rules in the categories listed are promulgated and published in 
Ss with miscellaneous other activities of the department as 
follows: 

(a) Procedural rules.—Tort claims (28 U.S. C. 2671-2680) : Formu- 
lated in the Office of the Solicitor in consultation with agencies; publi- 
cation made (7 CFR 1.51) without notice or hearing, under exception 
in section 4 of APA. 

Licenses for Smokey Bear (Public Law 359, 82d Cong.) : Formu- 
lated jointly by agency and Office of the Solicitor; publication made 
(36 C. F. R. 271) without notice or hearing under exception in section 
4 (a) of APA. 

icenses for fur farmers (7 U. S. C. 484): Formulated in Office 
of the Solicitor in consultation with agencies; publication made (9 
C. F. R. 160) after notice of proposed salenalian, 

Licenses for patents (Public Law 593, 82d Cong.) : Formulated un- 
der sponsorship of Department Committee on Patent Policy publi- 
cation designated as Patent Manual for Employees of United States 
Department of Agriculture. 

(0) Interpretative rules—Indemnity payments for diseased cattle 
(21 U.S. C. 111, 114): Formulated jointly by agency and Office of 
the Solicitor; publication made (9 C. F. R. pts. 51, 52, 53) after inter- 
val provided for in notice of proposed rulemaking. 
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Reimbursement for overtime services (7 U. S. C. 394, 394a; 5 
U. S. C. 576) : Formulated jointly by agencies and Office of the So- 
licitor; publication made (7 C. F. R. 354, 9 C. F. R. 7.4,9 C F R 97.1, 
9 C. F. R. 102.78), either after interval provided for in notice of 
proposed rulemaking or without notice under exception in 4 (a) of 
APA. 

Settlement of certain indebtedness of farmers (12 U.S. C. 1150): 
Formulated by Office of the Solicitor in consultation with agencies, 
publication made (7 C. F. R., pt. 3), prior to enactment of APA. 

K. The Farmers’ Home Administration does not issue procedural 
rules of practice, interpretative rules, or practice manuals. Rules 
of the other types listed are formulated by the agency with assist- 
ance of the Office of the Solicitor and signed by the Administrator 
under delegation from the Secretary, except in a few instances where 
high policy determinations are signed by the Secretary. The princi- 
pal statutes under which the agency operates contain general authority 
for the issuance of rules and regulations, e. g., title 7, United States 
Code, section 1038; title 42, United States Code, section 1480 (g). 

L. The Rural Electrification Administration’s General Procedures 
are published in the Federal Register (17 F. R. 7765-7767) and the 
Code of Federal Regulations (6 C. F. R. 27-28, 1952 Pocket Supp.) 
A detailed description of REA’s “organization,” including the func- 
tions of the various subdivisions and the “delegations of authority” 
by the Administrator are published in the Federal Register (17 F. R. 
7792-7793). 

REA also issues “REA Bulletins” which outline in general terms 
the standards applicable to, and the kinds of information which will 
be needed by REA, in connection with different categories of loans, 
and helpful information to assist borrowers in carrying out conditions 
of loan contracts. 

REA bulletins are formulated in accordance with established 
procedure set forth in a staff instruction involving initial drafting 
and review at the staff level, review as to legal matters by the Asso- 
ciate Solicitor for Rural Utilities, and final review and approval by 
an Assistant Administrator, the Deputy Administrator, or the Ad- 
ministrator, depending on the nature of the subject matter of the 
bulletin. Within the discretion of REA, drafts of certain bulletins 
of a technical and specialized nature may be submitted for comments 
to technical or specialized organizations. The Administrator, within 
his discretion, may discuss the subject matter of proposed bulletins 
with representatives of borrowers. 

REA bulletins are distributed to borrowers, etc., and any others on 
request. 

2. Please describe briefly the circumstances in which your or- 
ganization formulates and publishes rules affecting any military, 
naval, or foreign affairs function of the United States, pursuant 
to section 4 (1) of the APA or similar statute. 

No regulations are formulated and published which the Department 
treats as coming within this exemption of section 4 (1) of the APA. 
The Department does issue import control orders under Presidential 
proclamations and regulations under quarantine statutes controlling 
the importations from foreign countries, as well as regulations relating 
to grade and conditioned restrictions on exportations. However, these 
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regulations are issued under the informal rulemaking procedure of 
section 4 of the APA. 

3. Please describe briefly the circumstances in which your organiza- 
‘tion has found that notice of rulemaking and public procedure thereon 
are impracticable, unnecessary, or contrary to the public interest, pur- 
suant to section 4 (a) of the APA or simular statute. 

This Department has found that notice of rulemaking and public 
procedure thereon are impracticable, unnecessary, or contrary to the 
public interest pursuant to section 4 (a) of the APA in the following 
types of cases: 

(1) The imposition or modification of animal or plant quarantines 
where prompt action is essential to prevent the spread of animal or 
plant diseases or insect pests. 

(2) The relief of restrictions contained in existing rules where it is 
considered desirable to afford persons subject to the rules the benefits 
of the relief as soon as possible. 

(3) Matters relating to the Department organization and pro- 
cedural rules applicable in cases before the Department. 

(4) Matters particularly within the Department’s own knowledge, 
such as the proper level of fees to cover the costs of certain inspection 
and grading services furnished by the Department on request. 

(5) Rate orders under the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), where the action taken merely continues in effect 
for an additional period of time a temporary schedule of rates and 
charges previously authorized after notice and opportunity to be 
heard and prompt action is necessary to avoid a reversion to a basic 
schedule of rates and charges which is not realistic in the light of 
existing economic conditions. 

(6) When the time intervening between the date when the infor- 
mation upon which the rule is based becomes available and the time 
when the rule must become effective in order to effectuate the declared 
policy of the applicable statute is insufficient, compliance with the 
rule will not require any special preparation on the part of persons 
subject thereto which cannot be completed by the effective time of the 
rule, general information concerning the proposed rule had already 
been disseminated among persons who may be subject to the rule, a 
reasonable time is permitted, under the circumstances, for preparation 
for such effective date. 

(7) When the rule is required by statute to be made effective upon 
the existence of certain circumstances. 

(8) The Secretary of Agriculture is required under the Sugar Act 
of 1948, as amended, to establish annual sugar quotas for the various 
areas supplying the American market. The act also authorizes the 
Secretary to increase or decrease such quotas at any time during the 
calendar year as the consumption requirements change. Since actions 
by the Secretary in this regard have a significant market effect, notice 
of rulemaking and public procedure with respect to quota increases are 
generally found to be contrary to the public interest. 

(9) Under the marketing quota program the Secretary is required 
to establish the rate of penalty applicable to marketings of particular 
commodity in excess of the farm-marketing quota. The penalty is 
generally specified in the law as a percentage of the parity price or 
support price of the commodity as of a certain date. Since the an- 
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nouncement by the Secretary of the penalty rate involves only a 
mathematical computation, notice and public procedure with respect to 
such action is generally found to be unnecessary. 

(10) In many instances changes in the acreage allotment and mar- 
keting quota regulations under “the Agric sultural Adjustment Act of 
1938, as amended, are found to be necessary shortly before farmers 
are ready to plant their crops. Since it is imperative that farmers 
know of these changes prior to planting, notice of rulemaking and pub- 
lic procedure thereon are dispensed with on the ground that they are 
impr: acticable or contrary to the public interest. This provision of the 
APA, while it has not been used in a large percentage of the cases, 
has proven most helpful. 

t. (2) In what circumstances is your agency required to make rules 
on the record after opportunity for an agenc v hearing? (See section 
4 (b) of the APA.) 

(1) Ratemaking proceedings under the Packers and Stockyards 
Act. generally involve rules required to be made on the record after 
opportunity ‘for a hearing. 

(2) Under the Agric ultural Marketing Agreement Act of 1937, as 
amended (7 U. S. C. 601 et seq.), rules, i. e., marketing orders, are 
required to be issued on the basis of evidence introduced at the pre- 
requisite hearing. An order may be issued whenever the Secretary 
of Agriculture has reason to believe that the issuance will tend to 
effectuate the a ‘lared policy of the act with respect to the particular 
commodity or product. The provisions or terms which may be in- 
eluded in an oe are described in the statute. 

(3) oe ion 205 (a) of the Sugar Act of 1948, as amended (7 U.S.C. 
1115 (a)), provides that whenever the Secretary finds such action 
necessary he shall allot 2 sugar quota after such hearing and upon such 
notice as he may by regulations prescribe. This section of the statute 
has been interpreted to mean that allotment rules must be issued solely 
on the basis of the record developed at the hearing and the rules of 
practice applicable to allotment proceedings so provide. 

(6) In the circumstances listed under question 4. (a) above, does 
your organization utilize informal and nonhearing procedures prior 
to formal hearing procedure under sections 7 and 8 of the APA? 

(1) Rate proceedings under the Packers and Stockyards Act or not 
instituted except after failure of nonhearing conferences, etc., to 
result in disposition of matter at issue. 

(2) Prior to the formal hearing required to be conducted pursuant 
to section 7 and 8 of the APA, the Department, with respect to pro- 
posed marketing agreement and order programs, conducts such non- 
public studies or investigations as will enable it to formulate issues, or 
where possible to issue proposed rules Fai the purpose of public pro- 
ceedings. Summaries and reports are also available as aids in ad- 
ducing public comment or suggestions. FP urther, informal conferences 
in the nature of public meetings are utilized prior to formal notice of 
rulemaking in an endeavor to ascertain and present the relevant issues. 

(3) The rules of practice applicable to proceedings referred to in 
answer (3) to 4 (a) above require that the Department propose a 
method of allotment at the hearing. It is occasionally the practice to 
eircularize various proposals among interested parties prior to the 
preparation of the proposal to be made at the hearing. The rules of 
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practice do not provide for this procedure, but it is sometimes used 
in order to assist the Government witness in the development of an 
allotment plan to be presented at the formal hearing. 

4. (c) Do you consider the utilization of such informal or non- 
hearing procedures precluded by section 4 (b) of the APA? 

No. In the case of rate proceedings the informal procedure is to 
endeavor to obtain agreement on a schedule of rates which will be 
reasonable, thereby avoiding the necessity of instituting a formal 
proceeding on the basis that the filed rates are unreasonable. With 
respect to marketing orders and sugar allotments the informal pro- 
cedure is for the purposes of insuring a more orderly hearing and 
the elimination of irrelevant and immaterial matter from record 
through clarification of issues and a better understanding thereof by 
interested parties, thus supplementing the formal procedure rather 
than conflicting therewith. 

(7d) Please describe briefly these informal and _ nonhearing 
procedures. 

(1) The Packers and Stockyards Act (7 U. S. C. 207, 210, 211, 
212, 217a, 218a) requires schedules of rates and charges of certain 
persons subject to the act to be filed with the Secretary of Agricul- 
ture before such schedules become effective and authorizes the Secre- 
tary to determine whether new or existing rates and charges are and 
for the future will be just, reasonable, and nondiscriminatory. Where 
he is of the opinion that any such rate or charge is unjust, unreason- 
able, or discriminatory the Secretary is authorized to prescribe the 
lawful rate and charge to be thereafter observed. It has become a 
customary practice for persons subject to the act in most instances 
to consult informally with the Secretary’s representatives before filing 
schedules of rates and charges. Upon such consultation the Secre- 
tary’s representatives give consideration to the lawfulness of the pro- 
posed rates and charges. Where adjustments in a proposed schedule 
appear necessary to bring it into compliance with the act, informal 
negotiations are carried on with the persons intending to file the sched- 
ule with a view of avoiding a contest as to the proposed rates and 
charges. Such practice has avoided a great deal of expense and delay 
which otherwise necessarily would be encountered in resolving rate 
questions in formal hearings, and thereby has resulted in more effective 
administration of the act. Upon the conclusion of these informal and 
nonhearing procedures, the Department follows the rulemaking re- 
quirements set forth in the APA. Rate payers and other members of 
the public seldom request opportunity to be heard pursuant to the 
formal notices of rulemaking published in the Federal Register. In 
recent years mest rate proceedings have been disposed of by consent 
of the parties concerned and without hearing. 

(2) In the case of marketing orders, generally, the informal non- 
hearing procedures, referred to in question (¢) above, are in the nature 
of meetings or conferences conducted under the chairmanship, or 
leadership, of a departmental officer or employee. At times, the in- 
formal procedure is limited to correspondence with some interested 
parties (both governmental and nongovernmental) designed to elicit 
preliminary reaction to the material covered by the correspondence. 

(3) In the case of sugar allotments, the procedure is to work out a 
number of allotment formulas and to submit these by letter to the 
various interested parties and request their comments prior to pub- 








SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 29 


lication of the notice of hearing. This is done in order to make it 

ossible, if it is thought desirable, to publish with the notice of the 
rearing the allotment plan which the Government witness proposes to 
submit at the hearing. 

5. Please describe briefly the circumstances and procedures whereby 
existing rules are: (a) Modified or suspended in particular cases; and 
(6) amended or repealed. 

Where because of changed circumstances since the promulgation of a 
rule it is found to be no longer adequate to accomplish the purposes 
for which it was promulgated, or the rule is found no longer to be 
necessary, the rule is amended, suspended, or repealed as required. The 
action is initiated by the officials having responsibility for administra- 
tion of the program in question either on their own motion or the 
request of interested persons. The Department’s general regulations 
provide for the petitioning by interested members of the public for 
amendment, repeal, or suspension of existing rules, or promulgation of 
new rules, and require prompt consideration of petitions with notice 
to petitioner of action or decision re petition. (See 7 C. R. 1.27 and 
1.28). The applicable APA procedures are followed. Generally, 
notice of rulemaking is seahitdlad in the Federal Register and in- 
terested persons are afforded full opportunity to present their views, 
the same as on initial issuance. See answer to question 3 for the types 
of situations in which such notice and opportunity are not given. 
See answer to question 4 for procedure where rule required to be based 
on hearing record. 

6. (a) Please describe briefly the procedure, including the use of a 
central drafting authority and referral to outside agencies, whereby 
rules are drafted and reviewed by higher authority within your 
organization. 

The organizational unit of the eee charged with the ad- 
ministration of a particular program, based upon its experience, inves- 
tigation, and consultation with those who will be affected thereby de- 
termines the need for promulgating a substantive rule. Thereafter, a 
draft of the proposed rule is prepared in such unit, in cooperation 
with representatives of the Office of the Solicitor, in the form of a 
notice of proposed rulemaking unless a finding is to be made that 
such notice is not required by the APA. The notice is forwarded in a 
docket, which includes a statement of the appropriate administrative 
considerations, to the Office of the Solicitor for legal clearance. That 
Office makes any necessary changes in the document and prepares a 
legal clearance memorandum when required. The docket is then for- 
warded to the official having authority to issue the notice. If the 
notice is approved by him, he executes it and forwards it to the Federal 
Register for publication. After hearing or submission of written 
views the final draft of the rule is prepared by the administrative 
officials, in cooperation with representatives of the Solicitor’s Office, 
taking into consideration all comments received. A docket similar to 
that referred to above is then prepared and forwarded for legal ap- 
proval and attachment of a clearance memorandum where necessary. 
The docket is then forwarded to the official having authority to 
promulgate the rule. After promulgation, the rule is published in the 
Federal Register. 
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(5) In what circumstances do the following types of personnel 
draft rules and regulations of your org anization: (1) attorneys and 
(2) nonlegal personnel ? 

Rules and regulations are drafted by attorneys in the Office of the 
Solicitor where they relate primarily to proc edural matters or legal 
construction or interpretation. Rules and regulations relating to 
technical or scientific program activities are generally drafted by 
administrative officials in cooperation with attorneys in the Office 
of the Solicitor. In some of the latter instances proposals are sub- 
mitted to the Office of the Solicitor by administrative officials in 
the form of a memorandum indicating the substance of a proposed 
rule rather than in the form of a draft of the rule. 

7. (a) In what circumstances and pursuant to what authority may 
a private party act in good faith in conformity with and in reliance 
on: (1) any administrative regulation, order, ruling, approval, or 
interpretation; and (2) any administrative practice or enforcement 
policy of your organization ? 

Private parties may act in good faith in conformity with and in 
reliance on duly authorized administrative regulations, orders, rules, 
approvals, interpretations, practices, or enforcement policies of the 
Department issued by the officer having final authority. Delegations 
of final authority are published in the Federal Register. Under the 

various statutes and regulations of the Department, opinion letters 
may be issued to private parties with respect to a particular set of 
circumstances indicating the position of the Department on the facts 
presented. Such position, however, may not be relied upon by such 
private party unless issued by the oflicer possessing final authority 
with respect to the matter presented. In general, private parties are 
entitled to rely on any administrative regul: ition, order, ruling, ap- 
proval, or interpretation when acting in good faith. The private 
party may not act in good faith on verbal | information supplied by 
a Government official if such information is contrary to the published 
rules and regulations of the Department. 

(b) Does there exist any specific regulation or rule of your organi- 
zation which makes such action in good faith a bar to administrative 
investigation and prosec ution ? 

There is no specific regulation or rule of this Department which 
makes such action in good faith a bar to administrative investigation 
and prosecution. However, as a practical matter, there would be little 
likelihood of successful prosecution in such a case, 

8. (1) Under the Packers and Stockyards Act schedules of rates 
and charges of persons subject to the act become the subject of formal 
rulemaking only in those cases where the Secretary on complaint or 
on his own motion (7 U.S. C. 207, 210, 211, 212), is of the opinion 
that any rate or charge is or will be unlawful under the act (7 U.S. C. 
206). (See 9C. F. R. 202.23-202.38 for the rules of practice applicable 
to rate proceedings under the act (see exhibit D.1).) 

(a) The notice to interested parties in formal rate cases cites the 
Packers and Stockyards Act under which the case is pending and 
prior rate orders involved, indicates the purpose of the proceeding 
specifies the rate or rates in question, the name and location of the 
respondents, and the effect of the action contemplated in the pro- 
ceeding, and advises interested persons that they may file a request 
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to be heard within a reasonable time. The notice is published in the 
Federal Register. 

(b) Parties to formal rate proceedings may file comments, plead- 
ings, briefs, and exceptions to hearing examiners’ reports, and may 
introduce evidence and make oral argument on exceptions to hearing 
examiners’ reports. 

(c) Upon the filing of a written petition by any person in accord- 
ance with the rules of practice (9 C. F. R. 202.26) the Secretary or 
the hearing examiner may permit such person to intervene in a rate 
proceeding. 

(2) Recommended decisions are prepared by hearing examiners and 
are served upon the parties to rate proceedings where a heari ing is held * 
under the act. 

(e) Parties are afforded opportunity to file exceptions to recom- 
mended decisions and make oral argument thereon prior to the final 
decision of formal rate cases under the Packers and Stockyards Act. 

Under the Agricultural Marketing Agreement Act of 1937, as 
amended, the rules of practice and procedure governing proceedings to 
formulate marketing agreements and marketing orders (7 C. F. BR. 
900; 19 F. R. 57 (see exhibit D-4)) describe in detail the procedural 
steps involved in handling the items listed in this paragraph 8. 

The Sugar Act of 1948, as amended (7 U. S. C. 1100 et seq.), 
provides for two kinds of formal rulemaking proceedings. Section 
205 (a) of that act (7 U.S. C. 1115 (a)) provides for formal rule- 
making solely on the basis of a record developed at an agency hearing. 
Section 301 (e) of that act (7 U.S.C. 1131 (¢)) provides for hearings 
based on both an investigation and information developed at a public 
hearing. Except as stated below, the procedure for both types of 
proceedings are the same. 

(a) Notice of the proceeding is published in the Federal Register, 
copies of the notice are mailed to all known interested parties, and 
appropriate press releases are issued setting forth the substance of 
the notice. 

(5) All interested parties are permitted to file written comments, 
arguments, and suggested findings within a specified period following 
the conclusion of the hearing. 

(c) There is no “intervention” since all interested parties are per- 
mitted to participate in the proceeding from the beginning. 

(7) Initial or recommended decisions are issued only in those pro- 
ceedings where the rule is based solely on the record developed at the 
public hearing. The initial or recommended decision is published in 
the Federal Register and copies are mailed to all interested parties 
who are informed of the period cf time within which they may file 
exceptions. 

(e) There is no appeal from an initial or recommended decision 
since it has no finality until acted upon by the Secretary. As indi- 

cated in (d) above, interested parties are permitted to file exceptions 

wha h are considered by the agency preparing the initial decision and 
after such changes as are deemed warranted, the initial or recom- 
mended decision, together with the exceptions filed thereto, are sub- 
mitted to the Secretary for final action. 

9. Please describe briefly the procedure and subsequent action or 
proceeding thereon whereby your organization accords any interested 
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person the right to petition for the issuance, amendment, or repeal of 
a rule pursuant to section 4 (d) of the APA or other pertinent author- 
ity, with particular respect to: (a) Petition for issuance, amendment, 
or repeal of rule; (6) disposition of such petitions; and (c) appeals 
from administrative refusal to issue, amend, or repeal a rule. 

(a) and (6). Any interested person may petition for the issuance, 
amendment or repeal of any rule of the Department under the pro- 
visions of a general departmental regulation (see 7 C. F. R. 1.28). 
Each such request is considered by the officials in charge of the ad- 
ministration of the particular program to which the rule relates and if 
the request is denied notice of the denial accompanied by the state- 
ment of the reasons therefor is furnished the petitioner. In the case 
of rules subject only to the informal rulemaking procedure of the 
APA, if it is considered desirable to take the action requested, the 
procedures applicable in informal rulemaking initiated within the De- 
partment are followed except that the notice of rulemaking 
may identify the proponent of the suggested action. In the 
event the request is pursuant to published rules of practice and pro- 
cedure governing a tenes: rulemaking proceeding, the application is 
handled in accordance with the applicable provisions of the published 
procedure. 

(c) In all instances where refusal to act on a petition is by an official 
other than the official having final authority to take the action re- 
quested, which authority has been published in the Federal Register, 
administrative appeal may be taken to such official. 

10. (a) Does your organization have a uniform code of practice and 
procedure for the agency as a whole and for all major subdivisions 
with rulemaking, investigative, prosecuting, licensing, and adjudica- 
tory powers? 

This Department has no uniform code of practice and procedure for 
the Department as a whole or for all major subdivisions with rule- 
making, investigative, prosecuting, licensing, and adjudicatory powers. 
However, the rules of practice under comparable programs admin- 
istered by the Department are substantially the same. See, for ex- 
ample, the rules of practice under the Packers and Stockyards Act, the 
Commodity Exchange Act, the Perishable Agricultural Commodities 
Act, and the Agricultural Marketing Agreement Act (copies attached 
as exhibits D-1, D-2, D-3, and D-4). 

(5) If the answer is “Yes,” please give pertinent citations. 

Not applicable. 

(c) If the answer is “No”, please explain reasons for nonexistence 
of such a uniform code of practice and procedure for your organization. 

The Department administers a large number of programs, pursuant 
to more than 50 regulatory statutes, dealing with a vast field of ac- 
tivities some of which are highly technical and have unique aspects. 
Because tlie issues in the various types of proceedings (disciplinary, 
reparation, and rate and other rulemaking proceedings) are greatly 
diversified, a uniform code of practice and procedure would appear to 
be impracticable. However, to the extent that provisions applicable 
to particular proceedings are adaptable, we have used uniform pro- 
visions in the rules of practice under various programs with such 
modifications as the particular program or subject-matter requires. 








SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 33 


4, PUBLICATION OF RULES AND ORDERS 


1. (a), (6) When the Administrative Procedure Act became ef- 
fective this Department published in the Federal Register a complete 
description of its central and field organization and a statement of the 
general course and method by which its functions are channeled and 
determined. From time to time as changes are made, modifications 
of the organizational description and statement of functions are pub- 
lished on as nearly current a basis as is practicable. This information 
is also in the administrative regulations of the Department which are 
not distributed to the public. 

(c), (2d) Substantive rules adopted by this Department as author- 
ized y law and statements of general policy and interpretations for- 
mulated and adopted by this Department for the guidance of the pub- 
lic are published in the Federal Register upon issuance. Amendments 
thereof are likewise so published. In most instances pamphlets con- 
taining such rules, statements of policy, and interpretations relating 
to particular programs, and amendments thereof, are also printed as 
soon as possible and made available to interested persons upon re- 
quest, and in the case of programs involving registration or other 
forms of licensing a copy of the printed pamphlet 1 is furnished at the 
time of licensing or application for the license. In some instances sub- 
stantive rules, or notices thereof, are also published upon issuance in 
newspapers or trade journals under the requirements of statute (e. g., 
sec. 1 of the act of March 3, 1905, as amended (21 U.S. C. 123) ), or the 
requirements of regulations issued by the Department (e. g., sec. 201.9 
of the regulations under the Packers and Stockyards Act (9 C. F. R 
201.9)). Press releases generally issued. 

(e) The following rules which are addressed to and served upon 
named persons by this Department are published or not, as indicated 
below: 

Rate orders under the Packers and Stockyards Act (7 U.S. C. 181 
et seq.) are published in Agriculture Decisions, a monthly pation 
tion prepared by this Department which is obtainable from the Gov- 
ernment Printing Office. Orders posting and deposting stockyards 
under that act are published in the Federal Register upon issuance. 
Orders authorizing the collection of brand- inspection fees under the 
act are published in the Federal Register upon issuance. Orders with- 
drawing such authorizations are published in Agriculture Decisions. 

Designations of contract markets under the Commodity Exchange 
Act (7 U. S. C. 1 et seq.) are not published. Orders vacating such 
designations, however, are published in the Federal Register upon 
issuance. 

This Department publishes in Agriculture Decisions, exhibit E, 
all final opinions and orders in the adjudication of cases. All opinions 
and orders in such cases, whether final or interim, are filed with the 
hearing clerk of the Department and are matters of public record 
available for examination by any person having a proper interest 
therein. The statement of the organization and functions of this 
Department published in the Federal Register and the administrative 
regulation of the Department which appears in title 7, Code of Federal 
Regulations, section 1.4, give public notice that the opinions and orders 
filed with the hearing clerk shall be available to public inspection. 
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There have been no instances in which this Department has 
refrained from publishing or making available to public inspection 
opinions or orders in the adjudication of cases on the basis that they 
should be held confidential. 

4. Not applicable since this Department has issued no opinions or 
orders in the adjudication of cases which have not been published 
or made available to public inspection. 

». All interpretations and statements of general policy formulated 
Pi the guidance of the public are published, so there is no digest, 
index, or similar compilation of unpublished documents in these cate- 
gories. A current index of legal opinions and legal memorandums of 
the Solicitor’s Office of the Department is maintained in the legal 
branch of the Department’s library. The index indicates which 
opinions and memorandums are confidential. The confidential ones are 
available only to employees of the Department with the approval of 
the Chief of the General Legal Services Division of the Solicitor’s 
Office. The nonconfidential opinions and memorandums are generally 
available only to employees of the Department. Nonconfidential 
opinions are internal memorandums generally dealing with specific 
factual situations and, therefore, are not available for general dis- 
tribution. They are, however, in instances made available on proper 
showing of interest and where it is determined it will not be susceptible 
of misinterpretation as to the general policy of the Department. They 
are not for quotation or reproduction in any case without permission. 

6. (a) Requests to inspect legal opinions and legal memorandums 
and requests to inspect the records i in the office of the hear ing clerk are 
made, respectively, to the librarian in charge of the legal ‘branch of 
the library of the Department, and to the hearing clerk. Requests to 
inspect the other public records and files and interpretations of the 
Department are made to the person having custody thereof, and such 
documents are made available for inspection, or access to them is 
denied, in accordance with the applicable statutes and regulations of 
the Department including the administrative regulations in title 7, 
Code of Federal Regulations, part 1, subpart A. 

(6) Section 8 of the Commodity Exchange Act (7 U. S. C. 12) 
authorizes the Secretary of Agriculture to investigate the a ations 
of boards of trade and to publish the results of such investigations and 
statistical information gathered therefrom, except data and informa- 
tion which would separately disclose the business transactions of any 
person and trade secrets or names of customers. (However the Sec- 
retary is authorized by the section to issue reports relative to the con- 
duct of any board of trade or of the transactions of any person means 
guilty of violating certain provisions of the act. Section 8 (7 U.S.C. 
12-1) also authorizes disclosure of the names and addresses of all 
traders on boards of trade on the commodity markets under the act 
and any other information relating to the amount of commodities 
purchased or sold by each such trader.) 

Section 1.5 of the regulations (7 C. F. R. 1.5) under the Com- 
modity Exchange Act provides that no officer or employee of this De- 
partment shall make known in any manner, except insofar as may be 
required in the performance of his official duties or by a court, any 
facts or information regarding the business of any person which may 
come to the knowledge of such officer or employee through any in- 
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spection or examination of the reports or records of, or through any 
information given by, any person pursuant to the act or the rules and 

regulations thereunder. However this prohibition does not apply to 
disclosures made in good faith to the business conduct committee or 
other proper committee or official of a contract market of matters in 
respect to which such contract market has responsibility under the 
act, or which in the judgment of the Administrator of the act, adver- 
sely affect such market or are prejudicial to the interests of producers 
or consumers. 

Section 3 (c) (4) of the Federal Insecticide, Fungicide, and Ro- 
denticide Act (7 U.S. C. 135a (c) (4)) makes it unlawful for any 
person to use for his own advantage or to reveal other than to officials 
of this Department or other Federal agencies, or to the courts in re- 
sponse to a subpena, or to physicians, and in emergencies to pharma- 
cists and other qualified persons, for use in the preparation of anti- 
dotes, any information relative to formulas of products acquired 
under the registration section of the act. Section 8 of the statute 
(7 U.S. C. 135f) penalizes the use or revealing of information rela- 
tive to formulas, with intent to defraud. 

Section 402 of the Packers and Stockyards Act, as amended (7 
U.S. C. 222), makes applicable sections 6, 8, 9, and 10 of the Federal 
Trade Commission Act (145 U. S. C. 46, 48-50). Section 6 of the 
latter act authorizes the publication of information obtained under 
its provisions except trade secrets and names of customers. Section 
10 of the Federal Trade Commission Act as incorporated in the 
Packers and Stockyards Act makes it an offense for any officer or em- 
ployee of this Department to make public without the authority of 
the Secretary any information obtained by the Department, unless di- 
rected by a court. 

Section 201.90 of the regulations under the Packers and Stockyards 
Act (9 C. F. R. 201.90) provides that no agent or employee of the 
United States shall, without the consent of the packer, stockyard 
owner, registrant, or licensee concerned, make known in any manner, 
except to such other agent or employee of the United States as may be 

required to have suc h knowledge in the regular course of his official 
duties, or except insofar as he may be direc ted by the Secretary or by 
a court. of competent jurisdiction, any information regarding the 
business of any packer, stockyard owner, registrant, or licensee w which 
may come to the knowledge of such agent or employee through any 
examination or inspection oa bo: business or accounts of the packer, 
stockyard owner, registrant, or licensee, or through any information 
given by the packer, stocky abd: owner, registrant, or licensee pursuant 
to the rules and regulations under the act. 

Section 710 of the Defense Production Act of 1950 (50 U. S. C. 
App. 2160) penalizes any officer or employee of the United States who 
receives confidential information by virtue of his office or employment 
and uses it in speculating on any commodity exchange or discloses if 
for the purpose of aiding any other person so to speculate. 

Section 68.51 of the regul: or for voluntary inspection of various 
agricultural commodities (7 F. R. 68.51) provides that, unless 
otherwise provided by the be ations of the Department, records of 
inspections shall not be made available to any person who is not con- 


nected with the inspection service and shall be held strictly confi- 
dential. 








36 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


The administrative regulations of this Department contained in 
title 7, Code of Federal Regulations, part 1, classify the records of the 
Department in three categories, as follows: (1) confidential records 
to be furnished only upon request in proper cases from Federal ofli- 
cial sources; (2) records of limited availability to be disclosed under 
specified circumstances; and (3) all other records of the Department to 
be made available to persons properly and directly concerned, if the 
administrative head of the unit of the Dep: urtmnet having custody of 
the records so determines upon the basis of specified criteria. 

7. Private parties dealing with this Department are required to 
resort to organization or procedure not published in the Federal 
Register only insofar as there has not been time to modify the pub- 
lished organizational description or statement of functions and pro- 
cedures to conform with changes made in the organization and pro- 
cedures. This does not seem to constitute a serious problem since any 
person communicating with this Department about any matter is 
notified as to any unpublished organizational or procedural changes 
affecting him. 

8. In no case has this Department refrained from publishing rules 
on the grounds that they involved a function of the United States 
requiring secrecy in the public interest. 

9. (a) This Department has refrained from publishing various 
instructions to its inspectors authorizing methods of treatment un- 
der plant-quarantine regulations providing that treatment accord- 
ing to a method selected by an inspector from administratively au- 
thorized procedures shall be a condition of the movement of certain 
products from areas regul: ated to prevent the spread of certain insect 
pests or plant diseases. The treatments that will be adequate vary 
greatly depending upon the circumstances involved in each partic ular 
shipment and formulation of a general rulef or publication in ad- 

rance does not seem feasible. The published regulation gives notice 
to interested persons that treatment of some kind will be required 
and such persons are notified as to the specific treatment that will be 
approved for the particular shipment when they communicate with 
the inspector. For an example of such a regulation (see 7 C. F. R. 
Supp. 301.72-5). Many other published rules of the Department are 
implemented by unpublished instructions to inspectors and other 
employees of the Department as to the procedures to be followed by 
them in enforcement of such rules. See, for example, the attached 
copy of the Manual of Inspection Procedures of the Meat Inspection 
Service of this Department (exhibit F). 

(6) The rules governing the internal management of adminis- 
trative agencies established pursuant to marketing agreement and 
marketing orders under the Agricultur: al Marketing Agreement Act 
of 1937, as amended, are not published in the Federal Register be- 
cause they do not affect the public directly. 

(c) Most of the instructions issued by the agency to implement, 
regulations of the Department are not published because they relate 
solely to internal management. ‘These instructions set forth in detail 
the manner in which field office personnel is to give effect to the 
statutes and regulations governing particular programs. Care is 
exercised to see that no substantive provisions are included in such 
instructions. 

(d) Matters relating to personnel or fiscal operations. 








SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE od 


5. LiceENSING AND OruEer ADMINISTRATIVE FUNCTIONS 


1. (a) The Department 1 issues licenses under the following statutes: 
nal Section 7 of the United States Grain Standards Act (7 U.S. C. 
79) (licenses to inspect and grade grain). 

(2) Section 502 of the Packers and Stockyards Act (7 U. S.C. 218a) 
(licenses to live-poultry dealers and handlers at certain cities and 
markets). 

(3) Sections 4, 9, and 11 of the United States Warehouse Act (7 
U.S. C. 244, 248, 252) (licenses to operate warehouses under the act, 
and licenses to inspect, sample, classify, and weigh agricultural prod- 
ucts at federally licensed warehouses). 

(4) Section 22 of the act of May 12, 1933 (7 U. S. C. 624), author- 
izes the President to impose limitations on imports. Regulations 
(7 C. F. R. Supp., pt. 6; 19 F. R. 3607) to enforce such limitations for 
certain commodities require licenses for the importation of such 
commodities. 

(5) Virus-serum-toxin provisions of act of March 4, 1913, in title 
21, United States Code, section 154 (licenses to manufacture viruses, 
serums, toxins, or analogous products for use in treatment of domestic 
animals). 

(6) Under the Perishable Agricultural Commodities Act, 1930, as 
amended, the Secretary is authorized to issue licenses to commission 
merchants, dealers, and brokers who are engaged in the handling in 
interstate commerce of fresh fruits and veget: tables (7 C.F. R., pt. 46). 
Upon application, and payment of required fee, a _license 1 is issued if 
the applicant is otherwise eligible easier (See 7 C. F. R. 46.7.) 

(7) Under various statutes (e. g., the Agricultural Marketing Act 
of 1946, 7 U. S. C. 1621 et seq.; the United States Cotton Standards 
Act, 7 U.S. C. 51 et seq.; and the Tobacco Inspection Act, 7 U. S. C. 
511, 511la et seq.) the Secretary is authorized to issue licenses for the 
grading, sampling, or certification of specified agricultural commod- 
ities or products (including specialty crops, suc h as nuts and hops). 
The bulk of the regulations under such statutes are found in title 7, 
Code of Federal Regulations, parts 51, 52, 54, 55, 68, 70, and 160. 

(5) The Department issues permits under the following statutes : 

(1) Section 7 of the Federal Insecticide, Fungicide, and Rodenti- 
cide Act (7 U.S. C. 135e) (permits for shipment of economic poisons 
under the act for experimental use). 

(2) Sections 1 and 5 of the Plant Quarantine Act (7 U.S. C. 154, 
159) (permits for importation of nursery stock and other plants and 
plant eer Regulations under sections 1, 5, and 8 of this act 
(7 U. 4 C. 154, 159, 161), and under section 3 of the Insect Pest Act 
(7 U. S. C. 143), in many instances require permits for the importa- 
tion or : movement from one State, Territory, or the District of Co- 
lumbia to another State, Territor y, or the District of Columbia of 
nursery stock, plants, pl: int products, inet articles, and insect pests. 
(See for example 7 C. F. R. Supp. 301.72-5 (b).) 

(3) Section 203 of the Agricultural Marketing Act of 1946 (7 
U.S. C. 1622) (permits to use licensed naval stores inspection service 
under voluntary inspection program established under this act. See 
regulations in 7 C. F. R. Supp. 160.38 et seq.). 

(4) Sections 6, 7, 8, and 10 of the act of August 30, 1890 (21 U. N4 C. 
102-105), and section 2 of the act of February 2 , 1908 (21 U.S. C. 
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111) (permits for the importation of various animals and products 
are required by the regulations issued under these statutory provi- 
sions. See for example 9 C. F. R. Supp. 92.4).. 

(5) The virus-serum-toxin provisions of the act of March 4, 1913 
(21 U.S.C. 155) (permits for importation of viruses, serums, toxins, 
and analogous products for use in treatment of domestic animals). 

(6) Under the so-called Tobacco Seed and Plant Exportation Act 
(7 U.S. C. 516), authority is granted for the issuance of written per- 
mits for the exportation from the United States of tobacco seeds or 
plants to any foreign country, port, or place only for use for ex- 
perimental purposes. The regulations (7 C. F. R., pt. 34) establish 
the procedure for applying for permits and limitations with respect 
to the issuance thereof. 

(7) Under authority of the act of June 7, 1897, as amended and sup- 
plemented (16 U.S. C. 551), the act of February 1, 1905 (16 U.S.C. 
472), the act of April 27, 1935, as amended (16 U.S. C. 590d), and 
title ITI of the Bankhead-Jones Farm Tenant Act (7 U.S. C. 1011 
(f)), permits are issued for such purposes as cutting timber (7 
C. F. R., ch. VI; 36 C. F. R., ch. II, pt. 221), for grazing and range 
improvement (7 C. F. R., ch. V1; 36 C. F. R., ch. TI, pt. 231), hunting 
and fishing on national-forest lands (36 C. F. R., ch. II, pt. 241), land 
use (7 C. F. R., ch. VI; 36 C. F. R., ch. IT, pt. 251), removal of min- 
erals (7 C. F. R., ch. VI, 36 C. F. R., ch. II, pt. 251), and for flying 
airplanes over certain national-forest lands (36 C. F. R., ch. II, 
pt. 251). 

(c) Certificates are issued under the following statutes: 

(1) Section 1 of the Plant Quarantine Act (7 U. S. C. 154), re- 
quires an inspection certificate of the country of origin for the im- 
portation of nursery stock. Under sections 1, 5, and 8 of the Plant 
Quarantine Act (7 U.S. C. 154, 159, 161) regulations have been issued 
requiring various other certificates as a condition of the importation 
or movement from one State or Territory or the District of Columbia 
to another State or Territory or the District of Columbia of nursery 
stock, other plants, plant products, and other articles. (See, for 
examples of such regulations 7 C. F. R. Supp. 319.37-13, 301.72-5 (a).) 

(2) Under sections 6, 7, 8, and 10 of the act of August 30, 1890 (21 
U. S. C. 102-105), sections 1 and 2 of the act of February 2, 1903 
(21 U. S. C. 111, 120), sections 4, 5, and 13 of the act of May 29, 
1884 (21 U.S. C. 112, 113, 114a-1), provisions of the act of May 31, 
1920 (21 U. S. C. 116), and section 3 of the act of March 3, 1905 
(21 U.S. C. 125), regulations have been issued requiring various cer- 
tificates as 2 condition of the importation, exportation, or movement 
from one State or Territory or the District of Columbia to another 
State or Territory or the District of Columbia of specified animals 
and prodncts to prevent the dissemination of livestock or poultry dis- 
eases. (See for examples of such regulations 9 C. F. R. Supp. 92.5, 
91.5, 78.1, 79.4; 9 C. F. R. 77.8.) 

(3) Paragraph 1606 of section 201 of the Tariff Act of 1930 (19 
U.S. C. 1291, par. 1606), authorizes the duty-free entry of certain 
animals certified by this Department as purebred. 

(4) The so-called Export Apple and Pear Act (7 U. S. C. 581 et 
seq.), prohibits the exportation of apples or pears, or both, unless the 
containers thereof are accompanied by a certificate issued by the De- 
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partment showing that the fruit is of a Federal or State grade which 
meets the minimum of quality established by the Secretary of Agri- 
culture. The regulations pursuant to this statute are found in title 7, 
Code of Federal Regulations, part 33. 

(5) Under various service and regulatory statutes, e. g., the Agri- 
cultural Marketing Act of 1946 (7 U. S. C. 1621 et seq.), and the 
United States Cotton Standards Act, (7 U. S. C. 51 et seq.) provision 
is made, by regulation (e. g., 7 C. F. R., pts. 28, 51, 52, 538, 54, 55, 68, 
70, 160), for the issuance of inspection certificates setting forth the 
class, quality or condition of the Agricultural commodities inspected 
or graded. 

(7) In addition to situations covered by the discussion of other 
subdivisions of question 1, this Department confers its approval for 
various actions under the following statutes : 

(1) Under the statutory provisions cited in the first and second 
paragraphs of the discussion of item 5.1c, relating espera to 
plant quarantines and animal quarantines, regulations have been 
issued authorizing specified movement of plants and other articles and 
of animals and certain products, respectively, upon stated conditions. 
For an example of a plant quarantine regulation in this category 
see title 7, Code of Federal Regulations Supplement, section 319.8-16 
(a) ; volume 18, Federal Register, page 2021. For an example of an 
animal quarantine regulation in this category see title 9, Code of Fed- 
eral Regulations Supplement, section 92.22 (b). 

(2) Under section 317 of the Packers and Stockyards Act (7 
U.S. C. 217a), this Department has jurisdiction to authorize State 
agencies and livestock associations to charge fees for brand inspec- 
tions at stockyards subject to the act. 

(3) Under section 5 of the Commodity Exchange Act (7 U.S. C. 
7), this Department has authority to designate a board of trade as a 
“contract market” under the act through which contracts may be 
made for future delivery of certain commodities. 

(4) Under marketing agreement and order programs, pursuant to 
the Agricultural Marketing Agreement Act of 1937, as amended, the 
administrative agency selected by the Secretary to administer the 
terms and provisions of the program is (with respect to programs 
other than applicable to milk and milk products) generally authorized 
to issue certain types of certificates (e. g., exemption certificates and 
certificates of privilege) which permit the party to whom issued to 
handle the regulated commodity without regard to specified require- 
ments of, or effective under, the marketing agreement and order. 
These certificates or documents giving approval to act under stated 
circumstances are issued in accordance with published rules and regu- 
lations (in the Federal Register), and are issuable whenever an appli- 
cant is eligible therefor. The various marketing orders are found 
among the many parts of title 7, Code of Federal Regulations, parts 
901 through 999. The basic or general provisions of these exemption 
authorities are made effective together with the respective marketing 
order with which they are integrated. 

(5) Under the so-called Standard Container Act of 1928 (15 U.S.C. 
257 et seq.), manufacturers are precluded from manufacturing am- 
pers, round stave baskets, or splint baskets for fruits and vegetables 
unless the dimension specifications therefor shall have been sub- 








40 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


mitted to and approved by the Secretary of Agriculture. The Secre- 

tary is authorized to promulgate rules and regulations prescribing 
necessary tolerances to provide for reasonable variations occurring in 
the processes of manufacture and handling of the containers. The 
vasuiations are found in title 7, Code of Federal Regulations, part 
41, 

(e) This Department has jurisdiction with respect to registrations 
under the following statutes: 

(1) Sections 4d and 4f of the Commodity Exchange Act (7 U.S. C. 
6d and 6f) require the registration with this Department of all persons 
desiring to act as futures commission merchants or floor feahers 
under the act. 

(2) Sections 3 and 4 of ao Federal Insecticide, Fungicide, and 
Rodenticide Act (7 U. S. C. 135a and 135b) require the registration 
with this Department of economic poisons to be distributed in any 
Territory or the District of Columbia, or shipped from any State, 
Territory, or the District of Columbia to any other State, Territory, or 
the District of Columbia or foreign country, or received from any 
foreign country. 

(3) Section 303 of the Packers and Stockyards Act (7 U. S. C. 203) 
requires the registration with this Department of all persons desiring 
to carry on the business of a market agency or dealer at stockyards 
posted under the act. 

(4) Under some marketing orders provision is made allowing by- 
products manufacturers, or processors of the regulated agricultur al 
commodities or products, to register with the administrative agency 
administering the program in order that handlers may ship the com- 
modities or products to such outlets without prior approval from the 
agency and without complying with all existing regulations of the 
program. The authority for the agency over the registration is in- 
cluded in the marketing order that is promulgated. 

(h) The Department has jurisdiction with respect to complete and 
partial statutory and administrative exemption under the following 
statutes : 

(1) Section 7 of the Federal Insecticide, Fungicide, and Rodenticide 
Act (7 U. S. C. 135e), exempts from certain “penalties provided by 
the act the manufacturer or shipper of any economic poison for ex- 
perimental use under certain circumstances, if a permit has been 
obtained from this Department before the shipment. 

(2) Under the grain-warehouse regulations (7 C. F. R. Supp. 102.3a) 
all facilities for the storage of grain operated in the same city by 
an applicant for a warehouse license under the United States Ware- 
house Act must be licensed if any of the facilities are to be so licensed, 
unless exemption from this requirement is granted on the basis of 
specified criteria. 

(3) The first proviso aa section 101 of the Federal Seed Act (7 
U.S. C. 1561 (a) (7) (A)) authorizes this Department to delete 
from the list of agricultural seed contained in the section any seed 
upon a finding th: at it is not used for seeding purposes in the United 


States, thereby exempting such seed from ‘the requirements of the 
act. 
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(4) Paragraph 203 (c) of the Federal Seed Act (7 U.S. C. 1578 
(c)) authorizes this Department to exempt seed from certain labeling 
requirements of the act upon specified determinations. 

(5) The Meat Inspection Act (21 U.S. C. 91) authorizes this De- 
partment to permit retail butchers or dealers to transport in interstate 
or foreign commerce limited quantities of nonfederally inspected 
meats and meat-food products under certain conditions, thereby ex- 
empting such retailers from the inspection requirements of the act. 

(6) In some marketing agreement and order programs, authority 
is set forth whereby persons who are otherwise subject to the regula- 
tory program may be partially or completely exempted, by regulation, 
from compliance with the program in specified instances (e. g., when 
the amount of an individual shipment of the regulated commodity 
or product does not exceed stated quantities, or the type of shipment— 
e. g., express or parcel post—has been exempted ). 

(<) This Department has jurisdiction with respect to the classi- 
fication, labeling, and grading of products under the following 
statutes : 

(1) Section 4 of the United States Grain Standards Act (7 U.S.C. 
76) generally prohibits the shipment in interstate or foreign com- 
merce of any grain sold by reference to grade unless it has been in- 
spected and graded by an inspector licensed under the act, and section 
7 of the statute (7 U.S. C. 79) authorizes this Department to license 
inspectors to inspect and grade grain and to certificate the grade 
thereof for shipment in such commerce. 

(2) Section 4 of the Naval Stores Act (7 U. S. C. 94) authorizes 
this Department to analyze, classify, or grade naval stores upon 
request and to certify the analysis, classification, or grade. 

(3) Section 4 of the Federal Insecticide, Fungicide, and Rodenti- 
cide Act (7 U.S. C. 135b) requires the submission to this Department, 
in connection with the registration of any economic poison, of a com- 
plete copy of all labeling to accompany the product. 

(4) Section 102 (b) of the Department of Agriculture Organic 
Act of 1944 (7 U.S. C. 147a) authorizes this Department to inspect 
domestic plants and plant products for export and certify them as 
to freedom from injurious plant diseases and insect pests. 

(5) Section 11 of the United States Warehouse Act (7 U.S. C. 
252) authorizes this Department to license persons to inspect, sample, 
classify, or weigh agricultural products for storage in warehouses 
licensed under the act, and to certify the condition, grade, or other 
class, or weight of such products. 

(6) Paragraphs 203 (h) and (n) of the Agricultural Marketing 
Act (7 U.S. C. 1622) authorize this Department to inspect, certify, 
and identify the class, quality, quantity, and condition of agricul- 
tural products when shipped or received in interstate commerce, and 
to conduct such other services as will facilitate the marketing, dis- 
tribut ion, processing, and utilization of agricultural products through 
commercial channels. 

(7) Section 203 of the Packers and Stockyards Act (7 U. S. C. 193) 
authorizes the issuance of orders against packers requiring them to 
cease and desist from unfair, unjustly discriminatory or deceptive 
practices or devices in commerce. This gives the Department juris- 
diction over the labeling of packinghouse products. 
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(8) Sections 201 and 301 of the Federal Seed Act (7 U.S. C. 1571 
and 1581) prohibit the transportation in interstate commerce and the 
importation, respectively, of seed having false or misleading labeling. 
The Department administers such sections. 

(9) The provisions of the Meat Inspection Act contained in title 
21, United States Code, section 75 forbid the sale in interstate or 
foreign commerce under any false or deceptive name of meat or meat 
food products enclosed in containers at any federally inspected estab- 
lishment. Paragraphs 306 (b) and (c) of the Tariff Act of 1930 (19 
U.S. C. 1806 (b) and (c)) authorize regulations governing the im- 
portation of meat (including meat food products). Under these 
provisions this Department exercises jurisdiction over the labeling 
of meat and meat food products. 

(10) The provisions of the act of March 4, 1913, contained in title 
21, United States Code, sections 151-158, require licenses for the man- 
ufacture in any place under the jurisdiction of the United States or 
the manufacture for shipment from one State, Territory, or the Dis- 
trict of Columbia to another State, Territory, or the District of Co- 
lumbia, of any virus, serum, toxin, or analogous product for use in the 
treatment of domestic animals; require permits for the importation 
of such products; and prohibit the manufacture in any place under 
the jurisdiction of the United States, or the shipment from one State 
or Territory or the District of Columbia to another State or Terri- 
tory or the District of Columbia, or the importation, of any worth- 
less, contaminated, dangerous, or harmful virus, serum, toxin, or 
analogous product for use in the treatment of domestic animals. 
Under these provisions this Department exercises jurisdiction over the 
labeling of such products. 

(11) Provisions in title 26, United States Code, section 1922 (7) 
authorize the classification of cotton and the certification of the class 
by this Department. 

(12) The United States Cotton Standards Act (supra) and the 
Tobacco Inspection Act (supra) authorize the Secretary to investigate 
and certify to interested parties the classification of cotton and the 
type, grade, weight, and condition of tobacco. 

(m) Section 301 (c) of the Sugar Act of 1948, as amended (7 
U.S. C. 1131c) requires the Secretary of Agriculture after investiga- 
tion and public hearing, to fix wage rates which must be paid by pro- 
ducers of sugar beets and sugarcane in order to qualify for payments 
authorized by that act. 

(n) The Department has jurisdiction with respect to acreage allot- 
ments, limitation of production, and quotas under the following 
statutes: 

(1) Title III of the Agricultural Adjustment Act of 1938, as 
amended (7 U.S. C. 1301 et seq.) requires the Secretary of Agricul- 
ture to establish acreage allotments and marketing quotas for the 
basic crops under certain conditions. 

(2) Under the act of October 6, 1917 (7 U. S. C. 145) this 
Department has jurisdiction to establish zones free from cotton culture 
on or near the border of any State adjacent to Mexico, in cooperation 
with the State concerned, to prevent the spread of pink bollworm. 

3) Under sections 3 and 5 of the act of June 15, 1948 (7 U.S. C. 
150b and 150d) this Department has authority to cooperate with the 
State concerned in compensating growers for not planting potatoes or 
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tomatoes as a part of a program to control or eradicate the golden 
nematode. 

(4) Import quotas are imposed by the President under section 22 
of the act of May 12, 1933 (7 U.S. C. 624). This Department estab- 
lishes individual quotas and issues licenses therefor to importers with 
respect to certain commodities under regulations in title 7, Code of 
Federal Regulations Supplement, part 6 (19 F. R. 3607). 

(p) The “Department has jurisdiction with respect to validity or 
application of rates, facilities, or practices of public utilities or 

carriers under the following statutes: 

(1) Under the Packers and Stoc kyards Act, this Department has 
authority to regulate the rates, facilities, and trade practices of stock- 
yard owners, market agencies, and poultry handlers, and trade prac- 
tices of livestock and poultry dealers and pac ‘kers. (See 7 U.S. C. 
192, 193, 205, 206, 207, 208, 210, 211, 212, 213, 218c.) 

(2) Section 25 of the United States Warehouse Act (7 U. S. C. 
246) authorizes the suspension or revocation of a warehouseman’s 
license under the act after opportunity for hearing, upon the ground 
that unreasonable or exhorbitant charges have been made for services 
rendered. Under this provision this Department keeps itself informed 
as to charges made by warehousemen and determines whether action 
should be taken under section 25. 

(3) This Department is ameenries by section 201 of the Agricultural 
Adjustment Act of 1938 (7 U.S. C. 1291) to make complaint to the 
Interstate Commerce Commission with respect to rates, charges, 
tariffs, and practices relating to the transportation of farm products, 
and to prosecute the same before the Commission. The Department 
is authorized by paragraph 208 (j) of the Agricultural Marketing 
Act of 1946 (7 U.S. C. 1622 ( (})) to assist in Improving transporta- 
tion services and facilities and in obtaining equitable and reasonable 
transportation rates and services and adequate transportation facili- 
ties for agricultural products and farm supplies by making complaint 
or petition to the Interstate Commerce Commission, to the Maritime 
Board, the Civil Aeronautics Board, or other Federal or State trans- 
portation regulatory yheny with respect to rates, charges, tariffs, prac- 
tices, and services, or by working directly with individual carriers or 
groups of carriers. 

(7) This Department has jurisdiction to inspect meat and meat- 
food products and mark those approved as “Inspected and Passed” 
under the Meat Inspection Act and the Horse Meat Act (21 U.S. C. 
71-91, 96). Without such marking meat and meat-food products 
cannot lawfully be moved in interstate commerce or exported, sub- 
ject to certain exceptions. 

Processor sugar-marketing allotments are issued pursuant to the 
Sugar Act of 1948 (7 U.S. C. 1100 et seq. ). 

The foregoing grants of authority which constitute rulemaking 
or adjudication required by statute or due process of law to be de- 
cided on the record after opportunity for hearing (e. g. (p) (1) rate- 
making proceedings under the Packers and Stockyards Act, and (a) 
(2), (e) (1), and (7) (7)) are subject to the requirements of the APA, 
except as they may be exempted therefrom under the exemptions con- 
tained in the APA (i. e., rulemaking relating to public property, 
grants, benefits, or contracts, see (0) (7) and (m), and adjudication 
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involving the selection or tenure of an officer or employee of the United 
States or proceedings in which decisions rest solely on inspections or 
tests, see (a) (1)). Informal rulemaking under ‘such grants of au- 
thority (e.g. (h) (3) and (4), and (n) (2)) is subject to the require- 
ments of sections 3 and 4 of the APA unless it falls within the afore- 
said exemptions. The grants of authority which constitute adjudi- 
cation not required to be decided on the record after opportunity for 
a hearing (e. g. (7) (2)) are not subject to sections 7 and 8 of the 
APA. 

2. The procedure for processing and considering the grants of au- 
thority referred to in answer to question 1 above, together with cita- 
tions of pertinent authority therefor, are as follows: 

(a) Notice to interested parties with respect to the procedure for 
processing and considering such grants of authority is given by the 
particular rules or regulations that have been published under the 
applicable statute. (See for example 7 C. F. R. pts. 33, 34, 51, 52, 54, 
55, 70, 901-999, and 9 C. F. R. 201, 202.) In cases where hearings 
are held under progr ams for which no detailed procedural rules have 
been established appropriate detailed procedural rules are issued on 
an ad hoc basis and the parties are informed of the rules usually when 
charges are served. Notice of acreage allotments and marketing 
quotas under the grant of authority referred to in 1 (m) above is 
served upon farmers individu: ly but is not otherwise published. 

(b) Opportunity is given to the applicant for a grant of author- 
ity for preliminary consultation and conferences except in the estab- 
lishment of acreage allotments and marketing quotas. 

(c) Opportunity i is given for the submission of evidence orally and 
in writing except in the establishment of acreage allotments and 

marketing quotas. 

(d) In informal proceedings unsworn letters and statements, affi- 
davits, and any other relevant information are considered in passing 
upon an application although greater weight is usually given to sworn 
testimony. Any relevant ‘and reliable information is considered in 
proceedings. 

(e) In some cases no formal or informal hearing is held in connec- 
tion with action on applications for grants of authority (e. g., estab- 
lishment of acreage allotments and marketing quotas where in view of 
the number of individuals involved in the establishment thereof it 
would be a practical impossibility to have formal hearings before the 
allotments and quotas are established). Formal hearings are held in 
connection with such matters as the denial of an application for a live 
poultry license under the Packers and Stockyards Act (7 U. S. C. 
218a), the consideration of two or more applications for a brand in- 
spection authorization for the same State under the Packers and Stock- 
yards Act (7 U.S. C. 217a), the issuance of orders regulating rates, 
facilities, or trade practices under the Packers and Stockyards Act 
(7 U. S. C. 181 et seq.), the consideration of wage rates under the 
Sugar Act (7 U.S.C. 1131c), the establishment of sustained- yield for- 
est units (16 U. S. C. 583d; 36 C. F. R. 221.4), the establishment of 
some timber access roads (sec. 3, Public Law 350, 83d Cong.), and may 
be held relative to the establishment of wilderness or wild areas in the 
national forests (36 C. F. R. 251.20 (c) ). 
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(f) Where no formal hearing is held, the decision whether the 
wiethnelee should be granted is usually made by the administrator of 
the statute involved without the issuance of an initial or recommended 
decision. Under the applics able rules of practice (see, for example, 
exhibits D-1, D-2, D-8, D-4) where a formal hearing is held, a rec- 
ommended decision is prepared by the hearing officer. Initial or 
recommended decisions are not issued under the Sugar Act or in con- 
nection with the establishment of acreage allotments and marketing 
quotas. 

(7) In cases where no provision is made for appeal from initial or 
recommended decisions, there is nothing to prevent appeal through 
proper channels within the Department. For regulations relating to 
appeal of such decisions within the Department (see 36 C. F. R. 211.2, 
600.7). In connection with formal hearings under the rules of prac- 
tice referred to in (f) above, opportunity is given for the filing of 
exceptions to recommended decisions and for “oral argument before 
the deciding officer. 

(h) Ordinarily no provision is made for appeal to higher executive 
authority from the final administrative decision of this Department. 
However, under section 6 (a) of the Commodity Exchange Act (7 
U. S. C. 8), appeal may be taken to the Commodity Exchange Com- 
mission from an order of this Department denying the designation of 
a board of trade as a contract market. The procedure for ‘appeal of 
the final administrative decision to the courts would vary according 
to the statute involved. The right of such appeal is discussed in the 
answer to question 6 under the heading “Appeals.” Any farmer who 
is dissatisfied with his acreage allotment or marketing quota may 
appeal first to a committee composed of three farmers and, if not 
satisfied with the decision of such committee, then to the Federal or 
State court. (See7 U.S.C. 1363, 1365.) 

5. No concurrence by any other agency is required with respect to 
the granting or denial of any authority listed in question 1 above, ex- 

cept that appeal may be taken to the Commodity Exchange Com- 
mission, composed of the Secretary of Agriculture, the Secretary of 
Commerce, and the Attorney General, from the refusal by this De- 
partment to designate a board of trade as a contract market. (See 


~ 


‘U.S.C. 8.) 

t. (a) The grants of authority listed in question 1 are subject to 
any conditions provided in the statutes under which they are issued. 
They are also subject to such conditions as this Department imposes 
under such statutes pursuant to the authority to issue regulations to 
effectuate the statutory provisions. The following are illustrative 
examples. 

(1) A grain warehouse license will be issued under the grain ware- 
house regulations under the United States Warehouse Act only if all 
the facilities operated by the applicant for the storage of grain within 
the same city are to be licensed under the act or an exemption from 
this requirement is granted. (See 7 C. F. R. Supp. 102.3a.) 

(2) Special licenses issued under the virus-serum-toxin provisions 
of the act of March 4, 1913, for the manufacture of products subject to 
the special license requirements of the regulations under those provi- 
sions may include various requirements specified in the regulations 
and such other requirements as are deemed necessary to protect the 











46 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


livestock industry and other segments of the public. (See 9C. F. R. 
Supp. 102.7, 19 F. R. 3026.) 

(3) Where statutory prescr iptions fix, for example, dimensions of 
certain containers (15 U.S. C. 257 et seq.), the Department has au- 
thority to establish reasonable tolerances. 

(4) With respect to rules and regulations of an administrative 
agency, established under a marketing agreement and order and 
which prescribed, by way of implementation of the agreement and or- 
der, administrative conditions and requirements formulated by the 
agency with the approval of the Secretary of Agriculture, the stand- 
ards and guides to be followed are set forth in the agreement and or- 
der. The statute is - een icultural Marketing Agreement Act of 
1937, as amended (7 | C. 601 et seq.), and the rules and regula- 
tions are included, after aa applicable marketing order, in the vari- 
ous parts in the 901-999 series of title 7 of the Code of Federal Regu- 
lations. In connection with marketing orders, generally, such con- 
ditions and requirements are found in the rules and regulations that 
relate to the prescription of safeguards, and exemption from regula- 
tion based on the manner in which the particular commodity is 
shipped or the quantity shipped. 

Nearly all of the regulations reflect the administrative conditions 
and requirements to which the aforesaid grants of authority are sub- 
ject. See, for example, title 7, Code of Federal Regulations, part 41 
(relative to tolerances for containers) and title 7, Code of Federal 
Regulations, parts 51, 52, 54, 55, and 70 for sanitary and other require- 
ments that must be met in order to qualify for inspection or grading 
services of the Department. In some instances; the conditions and 
requirements are prescribed in order to protect the integrity of the 
particular service, when necessary. 

(6) The officials in charge of the administration of the statutes for- 
mulate the conditions and requirements on the basis of their expe- 
rience in administering the acts, or on the basis of recommendations or 
suggestions to the Department by interested parties requesting the 
prescription of the conditions or requirements. If the Office of the 
Solicitor approves the conditions and requirements as legally proper, 
appropriate regulations or amendments thereof are promulgated, or- 
dinarily after publication of notice of rulemaking and consideration 
of any comments received in connection therewith. 

Where authority is vested by regulation or otherwise in inspectors 
or other officials in the field with respect. to the conditions and require- 
ments to be included in particular licenses, instructions are issued to 
such officials from the Department in Washington whenever necessary 
to assure a uniform administration in accordance with current policies 
as to the need for particular conditions and requirements. 

The procedure for renewing, denying, revoking, suspending, 
w itindr awing, modifying, or changing the grants of authority listed in 
question 1 is as follows: 

Except in cases of willfulness or where the public health, interest, 
or safety otherwise requires, notice is given to the holders of the 
grants of anenorey before they are revoked, suspended, withdrawn, 
modified, or changed for any reason other than at the request of the 
holders, aa the holders are given opportunity to demonstrate or 
achieve compliance with all requirements upon which such grants of 
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authority are conditioned where noncompliance therewith is the cause 
of the proposed action. Where the suspension, revocation, with- 
drawal, modification, or change is subject to section 4 or 5 of the APA, 
the procedure prescribed therein is followed. Where grants of author- 
ity expire by their own terms, in general no action is taken unless the 
holders apply for their renewal in accordance with the applicable stat- 
utes and regulations. Where applications for renewals are made they 
are acted upon as quickly as possible and the eligibility of the appli- 
cants is determined upon the basis of the applicable statutes and regu- 
lations. When it is necessary to deny an application for such grants 
of authority the applicant is notified of the fact of such denial and the 
reason therefor as soon as possible. 

Those rules and regulations that prescribe the manner in which 
licenses or permits are granted generally indicate the procedural re- 
quirements that will be complied with in effectuating the sanctions. 
See, for example, title 7, Code of Federal Regulations, parts 26, 28, 33, 
51, 52, 54, 55, and 70; title 9, Code of Federal Regulations, parts 201 
and 202; title 17, Code of Federal Regulations, part O; and exhibits 
D-1, D-2, D-3, and D+4. Procedural regulations governing certain 
hearings (e. g., to withdraw grading service for violation of regula- 
tions or to suspend or revoke licenses previously issued to licensed in- 
spectors, graders, or samplers) are generally issued, where the hearing 
is not required by statute, on an ad hoc basis and the parties informed 
of these regulations prior to the hearing. These procedures gener- 
ally follow the pattern of the more formal procedures under the var- 
ious regulatory acts. 

6. The procedures of this Department in inspecting and reviewing 
financial and other records required to be filed by statute or adminis- 
trative rule, together with the authority therefor, are as follows: 

Specific statutory authority to require the submission of financial or 
other records or reports is found in sections 4f, 41, 5, and 8 of the Com- 
modity Exchange Act (7 U.S. C. 6f, 61, 7, and 15), section 402 of the 
Packers and Stockyards Act (7 U.S. C. 222), section 23 of the United 
States Warehouse Act (7 U. S. C. 264), and provisions in title 26, 
United States Code, sections 1927 and 1929, relating to cotton futures. 
Such records and reports are reviewed by specially qualified em- 
ployees of the unit administering the statute involved with such 
advice from the Office of the Solicitor or other units of the Depart- 
ment as is necessary for a proper evaluation thereof. The material is 
generally reviewed promptly upon submission thereof and the person 
submitting it is informed of any matters not in compliance with the 
statute or regulations. 

Under the Agricultural Marketing Agreement Act of 1937, as 
amended, each person subject to a marketing order thereunder is gen- 
erally required to submit reports to the Secretary, or such adminis- 
trative agency as he may select for that purpose, with respect to such 
person’s activities under the order. Some of these reports are used 
as the basis for ascertaining, and determining the amount of, the 
proper share of the program costs to be exacted. Also, the reports 
oftentimes serve as a basis for the agency’s recommendation for par- 
ticular types of regulations within the purview of the marketing order. 
Additionally, the reports serve to indicate the aggregate quantity of 
the particular commodity handled subject to regulation or exempted 
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from regulation as authorized, or whether some of the quantity was 
not handled in accordance with the regulation. See, for wile. 
the various marketing orders, including rules and regulations there- 
under, applicable to ‘fruits and veget tables and products other than 
milk that are contained in title 7,-C ‘ode of Federal Regulations, parts 
901-999. Milk-marketing orders, e. g., title 7, Code of Federal Regu- 
lations, part 927, require handlers to file reports of receipts and 
utilization of milk and payments to producers. These a are 
verified by audits of handlers’ records, including financial records 
and income-tax statements. (See 7 U. S.C. 608d.) 

Under various grading and inspection programs, e. g. pursuant to 
the Agricultural M: wrketing Act of 1946 (7 U.S. C. 1621 et seq.), per- 
sons receiving so-called ¢ -ontinuous inspection service maintain records 
so as to enable the Department to ascertain whether the requisite pro- 
cedural and other requirements have been met with respect to the entire 
output of the particular plant in which the service is operative. 

7. Attorney personnel are used in passing upon claims for at- 
torney’s fees under the Tort Claims Act (28 U. S. C. 2671-2680). 

2 a procedure within the Department for bringing to the atten- 
tion of holders of permits, certificates, registrations, charters, and 
similar licenses facts or conduct which the Department feels warrant 
revocation or conditioning of such licenses, prior to institution of for 
mal proceedings, pursuant to section 9 (b) of the APA is as follows: 

Except in cases of willfulness or where the public health, interest, 
or safety otherwise requires, prior to the institution of formal pro- 
ceedings for the suspension or revocation or conditioning of any license 
issued Dy this Department, other than at the request of the licensee or 
for administrative reasons, the conduct or other facts believed to war- 
rant such suspension, revocation, or conditioning of the license, are 
brought to the atte ntion of the licensee by personal interview or writ- 
ten notice, or both, and he is given an opportunity to demonstrate or 
achieve compliance with the applicable requirements. For an ex- 
ample of regulations prescribing such procedure, see 7 C. F. R. 68.41. 

Generally, the rules and regulations of the Department, with respect 
to specific statutes whereunder permits, licenses, and other grants of 
permission are made available to eligible persons, specify or itemize 
the various types of conduct or activities that could bring about revo- 
‘ation or conditioning of the permission. See, for example title 7, 
Code of Federal Regul: ations, parts 28, 33, 51, 52, 55, and 70, effective 
under the Cotton Standards Act, the E xport Apple and Pear Act, the 
annual Department of Agriculture Appropriation Acts, and the Agri- 
cultural Marketing Act of 1946. : 

9. The procedure for the summary withdrawal, suspension, revo- 
cation, or annulment of any form of license is the same regardless of 
the reason necessitating such action. Upon the taking of such action 

the licensee is notified immediately, usually by telephone or telegraph, 

of the action taken, the reason therefor, and the time such action is 
effective. A followup letter confirming such action is usually sent 
to the person affected. In the event the licensee is entitled to a hear- 
ing before final administrative action is taken he is notified of such 
rights usually at the same time. Such action may be taken under 
circumstances such as the following: 

(a) Cases of willfulness: 
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A grain warehouseman’s license would be subject to summary sus- 
pension under section 25 of the United States Warehouse Act (7 

. S. C. 246) and the regulation in title 7, Code of Federal Regula- 
tions, section 102.9 if the warehouse examiner’s report shows that there 
is a substantial deficiency in the quantity of grain in the warehouse 
in relation to the outstanding warehouse receipts and there are no 
facts known to this Department militating against the conclusion 
that the grain was willfully converted by the warehouseman. 

In general, the regulations applicable to grading and inspection 
programs of ‘the Department provide that in the following circum- 
stances, pending investigation and hearing, the persons affected may 
be denied the benefits of the acts (e. g., the annual Department of 
Agriculture Appropriation Act and the Agricultural Marketing Act 
of 1946) : 

(1) Any willful violation of the regulations; 

(2) The use of the terms “Government graded”; Federal-State 
graded; or terms of similar import in the labeling or advertising 
of any product without stating in conjunction therewith the 
United States grade of the product, or any willful misrepre- 
sentation or dec ‘eptive or fraudulent practice found to be made 
or committed by any person in connection with : 

(a) The making or filing of an application for any grading 
service or inspection service ; 

(b) The use of any grading certificate issued pursuant to 
the regulations or the use of any official identification ; 

(c) The use of the terms “United States” or “U.S.” in 
conjunction with the grade of the product ; 

(d) The use of any of the aforesaid terms or any official 
identification in the labeling or advertising of any product; or 

The use, in connection with any product, of a facsimile 

form which simulates in whole or in part any official identifi- 
cations (7 C. F. R., pts. 54, 55, and 70). 

(6) Cases in which the public health requires immediate action: 

An exemption under the Meat Inspection Act (21 U.S. C. 91) au- 
thorizing a retail butcher to move nonfederally inspected meat in 
interstate commerce may be suspended, where such action is necessary 
to prevent the movement of meat that is unsound, unhealthful, or 
unwholesome, or otherwise unfit for human food. 

(c) Cases in which the public interest requires immediate action: 

A grain grader’s license under the United States Grain Standards 
Act (7 U. 5. C. 80) may be suspended because the Department has 
information that the grader has graded grain improperly or is in- 
competent and such suspension is necessary to protect the public 
Me 9 

(d) Cases in which the public safety requires immediate action: 

The registration of an economic poison under the Federal Insecti- 
cide, Fungic ide, and ee Act may be summarily canceled 
under section 4 of the act (7 U. S. C. 135b) if this Department deter- 


mines that the product when used as directed is dangerous to the 
public. 
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6. CLarms By anp Acatnst GOVERNMENT 


. Please describe briefly, citing pertinent authority therefor, the 
wees s of your organization with respect to processing and passing 
upon the validity, suffici iency, or merit of any claims, demands, or 
requests by private parties for: (a) Monetary benefits and awards; 
(b) educational and vocational training; (¢) medical and dental serv- 
ices; (d) pensions; (e) insurance of life and property ; (f) tort claims 
and reimbursement for damages and injuries; and (g) cna and ad- 
vances of cash. 

(a) (categories a and f) (1) Under the Golden Nematode Act (7 
U.S. C. 150 et seq.) the Department has the authority, in coopera- 
tion with State and other agencies, to compensate potato and tomato 
growers in areas infested, or exposed to infestation, with the golden 
nematode for not planting potatoes or tomatoes and for losses re- 
sulting from destruction of such crops in connection with the control 
and eradication of the golden nematode. Section 6 of the act (7 
U. S. C. 150e) provides that the amount of compensation to be paid 
by the Federal dor ernment and any cooperating agency, and the meth- 
od of computation thereof, shall be determined by the Secretary or 
his authorized agent, in cooperation with the cooperating agency 
and in a manner to assure records are preserved to show full com- 
pliance with the act and regulations thereunder. Such section also 
provides that the determination by the Secretary or his authorized 
agent of the amount of compensation to be provided by the Federal 
Government for any grower shall be final. 

(2) Under section 30 of the United States Warehouse Act, as 
amended (7 U.S. C. 270), the Secretary has the discretionary author- 
ity to reimburse, out of the fines collected under such section, the 
owner of an agricultural product which was converted, used, or re- 
moved from a warehouse in violation of the act. 

(3) Under the provisions of sections 3 and 11 of the act of May 
29, 1884, as amended (21 U.S. C. 114, 114a), and of certain pro- 
visions rec urring annually in the Department’s appropriation acts 
(21 U.S. C. 129), the Department has the authority to pay indemnities 
for animals, poultry, and materials destroyed because of communi- 
cable ee of livestock or poultry, and under section 8 of the act of 
August 30, 1890, as amended (21 U.S. C. 103), the Department has 
the authority to pay for certain imported animals destroyed because 
of exposure toa siiameientaaie disease. 

(5) (category a) Claims for agricultural conservation payments 
under section 8 (b) of the Soil Conservation and Domestic Allotment 
Act (16 U.S. C. 590h (b) and claims for Sugar Act payments under 
section 302 of the Sugar Act of 1948, as amended (7 U.S. C. 1132). 
Payments are made upon appropriate application of a form approved 
by the agency. County and community committees of farmers are 
utilized to determine whether the conditions for payments have been 
met. 

(Category e) Claims for crop indemnity payments under the Fed- 
eral Crop Insurance Act, as amended (7 U.S. C. 1501 et seq.). These 
claims arise out of crop insurance contracts between farmers and the 
Federal Crop Insurance Corporation and are made upon appropriate 
proof of loss submitted by the insured. 
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(c) (category g) The Agricultural Act of 1949, as amended, directs 
the Sec retary of ‘Agri iculture, through the Commodity Credit Corpo- 
ration and other means available to ‘him, to make price support avail- 
able to producers of certain designated commodities and authorizes 
the Secretary to make price support available on all other agricultural 
commodities. The act authorizes such price support to be made by 
means of loans on, purchases of, or other operations in connection with 
the commodity to be supported, except in the case of dairy products 
for which price support is limited to purchases of or loans on such 
products. Section 401 (b) of that act provides that “except as other- 
wise provided in this act the amounts, terms, and conditions of price 
support operations and the extent to which such oper: ations are carried 
out shall be determined or approved by the Secretary.” Section 385 
of the Agricultural Adjustment Act of 1938, as amended, provides that 
the facts constituting the basis for any loan or price-support operation, 
or the amount the reof, when determined in conformity with applic able 
regulations prescribed by the Secretary or by the Commodity Credit 
Corporation, shall be final and conclusive and shall not be reviewable 
by any other officer or agency of the Government. The method by 
which price support will be given producers may vary with the com- 
modity involved. In the case of grain, direct loans to producers or 
agreement for the purchase of any part of their production upon ten- 
der to the Government, are generally used. In the case of tobacco, 
loans to cooperatives, who agree to acquire all eligible tobacco tendered 
by eligible producers and to make advances to such producers at the 
price-support rate, is the method employed. In the case of dairy 
products, price support has been accomplished through open offers to 
processors for the purchase of dairy products meeting prescribed 
specifications at designated prices which reflect the support price to 
producers for the milk and butterfat utilized in the products. No 
producer may have a claim for price support until the particular pro- 
gram has been formulated and announced and such producer complies 
with all of the terms and conditions thereof. Attached as examples 
are reprints from the Federal Register of regulations formulated and 
published in connection with the 1953 cotton price-support program. 

The Commodity Credit Corporation is utilized as a contracting 
agency ee which the Secretar y carries out these programs. The 
Commodity ( ‘redit Corporation is authorized by its charter (15 
U.S.C. 714 et seq.) to carry out various activities to stabilize, support, 
and protect farm income and prices, assist in the maintenance of bal- 
anced and adequate supplies of agricultural commodities, and facili- 
tate the orderly distribution of agricultural commodities. The Corpo- 
ration is given the authority by section 4 (k) of the CCC Charter Act 
(15 U.S. C. 714b) to make final and conclusive settlement and adjust- 
ment of claims by and against the Corporation. By section 4 (c) of the 
CCC Charter Act (15 U.S. C. 714b) the Federal Tort Claims Act is 
made applicable to Commodity Credit Corporation, and claims against 
Commodity Credit Corporation coming within coverage of that act 
are handled in accordance therewith. 

(d) (category a) Pursuant to section 32 of the act of August 24, 
1935, as amended (7 U.S. C. 612c), purchase and donation, export and 
diversion programs are undertaken for the removal from the domestic 
market of agricultural surpluses. In connection with these programs 
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payments are made, including those under purchase contracts, to per- 
sons who have complied with certain conditions which have been estab- 
lished by the Department. This Department has no authority to settle 
and adjust this type of claim. A claimant may present to the General 
Accounting Office for consideration any oak claim denied by this 
Department. 

(e) (category a) The Commodity Credit Corporation export pay- 
ment program implementing the International Wheat Agreement is 
authorized by section 2 of the International Wheat Agreement Act. 
In settling and adjusting claims under the program the CCC acts 
pursuant to authority contained in section 4 (h) of the CCC Charter 
Act (15 U. S. C. 714b) to make final and conclusive settlement and 
adjustment of claims by and against the Corporation. 

(f) (category a) Authority, dependent upon appropriation there- 
for or congressional authorization of payment, to act on claims for 
rewards in connection with fire prosecution (16 U. S. C. 559a; 36 
C. F. R. 261.3) or the destruction or theft of property (16 U. S.C. 
559a; 36 C. F. R. 261.5). 


(category f) Authority to reimburse owners for loss, damage, or 


destruction of horses, vehicles, and equipment used by Forest Service 
(16 U. S. C. 502) and for private property damaged or destroyed in 
connection with administration or protection of national forests (16 
U.S. C. 574). 

(g) (category f) Pursuant to the Federal Tort Claims Act (28 
U.S. C. 2671-2680), the Department may receive and settle any claim 
against the United States for not over $1,000, on account of personal 
injury or death, or on account of damage to or loss of property caused 
by negligence of any employee of the Department acting within the 
scope of his employment. Acceptance of the award by the claimant 
is conclusive upon him and releases the Government and the employee 
from all claims by the claimant arising out of the same subject matter. 

(h) (category g) The Administrator of REA is authorized by the 
Rural Electrification Act of 1936, as amended (7 U. S. GC. 901), to 
make loans, at 2 percent interest rate, required to be self-liquidating 
within a period of 35 years, (a) to finance to construction and opera- 
tion of electric generating, transmission, and distribution lines or sys- 
tems for the furnishing of electric ener gy to persons in rural areas not 
receiving central station service (7 U.S. C. 904), and (b) to finance 
the improvement, expansion, construction, acquisition and operation 
of telephone lines, facilities, or systems to furnish or improve tele- 
phone service in rural areas (7 U.S. C. 921, 922 

The Administrator is also authorized to finance the wiring of 
premises of persons in rural areas and the acquisition and installation 
of electrical and plumbing appliances and equipment (7 U. S. C. 905). 

2. Please describe briefly, citing pertinent authority therefor, the 
procedures whereby the claims, dem: nds, or requests listed in question 

1 above are processed and considered by. your organization, including 
(a) notice to interested parties; (b) preliminary consultation and con- 
ference; (c) opportunity to submit evidence orally and in writing; 
(d) types of evidence collected and submitted, including unsworn 
statements and affidavits; (e) formal or informal hearing; (f) form 
of administrative decision after consultation or hearing; (g) appeal 
of administrative decision within agency after consultation or hearing; 
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and (h) appeal from final administrative decision to courts or higher 
executive authority outside agency. 

(a) Procedure for 1 (a) (1): With respect to the payment of com- 
pensation under the Golden Nematode Act, prior to the beginning of 
each crop year representatives of the Department and of the State 
agency cooperating in the program establish regulations and pro- 
cedures to be followed during such crop year. Information with re- 
spect thereto is presented to the landowners in the area concerned in 
advance of the planting operations. Such rules and procedures are 
also published in the Federal Register and codified in part 303 of 
title h, Code of Federal Regulations. The eligible landowners who 
desire to participate in the golden nematode suppressive program for 
the season and to be eligible for compensation thereunder enter into 
a written agreement with the State agency. Representatives of the 
Department work with representatives of the State agency in de- 
termining the exact acreage subject to compensation under the agree- 
ment and under the regulations of the Department, and in determining 
whether the agreement and regulations have been complied with by the 
landowner. Claim for Federal compensation under the regulations 
is made by the landowner by submitting to this Department an exe- 
cuted copy of his agreement with the State agency certified by an 
officer of the State department of agriculture, together with a voucher 
for the amount of compensation to be paid by this Department under 
the regulations. No formal or informal hearing is held with respect 
to such claims for compensation. If the investigations by the repre- 
sentatives of the Department and the cooperating State agency show 
that the landowner has complied with the agreement and the regula- 
tions, the Department pays the landowner the amount stipulated in 
the regulations. There is no appeal within the Department of the 
administrative decision with respect to such compensation. As stated 
in answer to question 1 above, the Golden Nematode Act provides 
that the determination by the Secretary, or his authorized agent, of 
the amount of compensation to be provided by the Federal Govern- 
ment for any grower shall be final. There is no specific provision in 
the act for an appeal from the final administrative decision to a court, 
and there is no appeal thereof to a higher executive authority outside 
the Department. 

Procedure for 1 (a) (2): There has never been a claim under section 
40 of the United States Warehouse Act by an owner of an agricultural 
product which was converted, used, or removed from a warehouse, in 
violation of the act. Accordingly, no procedure has been established 
for processing and considering such claims by the Department. 

Procedure for 1 (a) (3): Procedure is set forth in title 9, Code of 
Federal Regulations, parts 51, 52, 53. Payments are based on an 
appraisal made by a representative of the Department and of the 
cooperating State, on forms furnished by the Department, which is 
signed by the owner of animals certifying his acceptance of the ap- 
praisal. Claims are presented on prescribed forms. Claims are not 
allowed with respect to the destruction of animals unless the animals 
have been appraised and the owners have executed agreements accept- 
ing the appraisal. No hearing is held nor is there any appeal. 

(6) Procedure for 1 (b) : Program regulations issued by the Secre- 
tary of Agriculture and published in the Federal Register constitute 
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notice to interested parties of circumstances and conditions under 
which these payments are to be made. Preliminary consultation and 
conference are utilized in connection with the conservation payments 
since approval of program participation by the farmer is required in 
advance. Such approval is given by the local county committee. Crop- 
insurance claims are preceded by consultation and conference between 
the crop-insurance adjuster and the insured farmer. Farmers are 
accorded the privilege of submitting evidence orally or in writing. 
Where planted acreage is involved, actual measurements or surveys 
may be submitted, or the farmer may submit unsworn statements and 
affidavits. Where volume of production is involved, sales memoran- 
dums, gin tickets, unsworn statements, and affidavits may be sub- 
mitted in evidence. Informal hearings are given. Decisions denying 
payments are required to be given in writing together with the 
reasons therefor. Appeal from the initial decision by the county 
committee may be taken to the State committee and then to the appro- 
priate agency in Washington. Denial of a conservation program 
payment or a crop-insurance indemnity payment may be appealed 
to the courts. 

(c) Procedure for 1 (c) and (e): The procedures for applying for 
and the methods of receiving price support vary with the different 
programs. Loans and payments, including those under purchase 
contracts, are handled by employees who determine whether persons 
making the request therefor have complied with all conditions to 
make them eligible for such payments or loans. Applications for 
payments or loans are handled in county committees, commodity 
offices, or other offices of the Department depending upon the pro- 
gram involved. If a person’s application for payment or loan is 
denied, he may request a review of such matter by appropriate higher 
authority within the Department. If there is a dispute with respect 
to any claim against Commodity Credit Corporation arising out of 
any of its activities, such claims (other than tort claims coming 
within the Federal Tort Claims Act) may be settled and adjusted 
by authorized officers of the Corporation. (See 1 above, 15 U.S. C. 
714b.) The authority of officers to settle claims is published in the 
Federal Register (15 F. R. 4176). Claimants are given an oppor- 
tunity to submit evidence orally and in writing. If deemed necessary 
to determine the facts, an investigation is made by the Compliance 
and Investigation Division or other offices of the Department, in the 
course of which signed statements may be obtained. 

A contract disputes board determines appeals (1) from findings of 
fact of officers of the Corporation within the scope of any contract 
disputes provisions which provides a method for final and conclusive 
determination of disputed questions of fact, and (2) by claimants on 
all other contract claims against the Corporation where settlement 
and adjustment cannot otherwise be effected under established policies 
and procedures. The rules of the contracts disputes board are set 
forth in volume 14, Federal Register, page 1865. As to claims against 
the Commodity Credit Corporation other than those in category 1 
above, a claimant is not required to appeal to the contracts disputes 
board for the purpose of exhausting his administrative remedy before 
recourse to courts. Section 4 (c) of the Commodity Credit Corpora- 
tion Charter Act (15 U. S. C. 714b) authorizes suit to be brought 
against Commodity Credit Corporation. 
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Tort claims falling within the Federal Tort Claims Act are handled 
in accordance with the procedure established therefor. 

(d) Procedure for 1 (d): Payments are handled by employees who 
determine whether persons making the request therefor have complied 
with all conditions to make them eligible for such payments. If 
deemed necessary to determine the facts, an inv estigation is made by 
the Compliance and Investigation Division or other offices of the 
Department, in the course of which unsworn statements may be 
obtained. 

(e) Procedure for 1 (f): Presentation of claim by individual for 
reward in connection with fire prosecution and satisfactory TA 
mentary evidence to the Chief, Forest Service (36 C. F. R. 261.3 (b) 
(c)). Presentation by individual of claim for reward in conmmektein 
with prosecution for theft or destruction of ey and satisfactory 
evidence to the Department (36 C. F. R. 261.5 (b)). On the basis of 
written statements or documentary evidence ‘0 a determination by 
the Office of the Solicitor as to e ligibility for allowance of claim and a 
recommendation in accordance therewith, an administrative determi- 
nation as to the claims referred to in 1 (f) is made (F. S. Manual, vol. 
1,GA-A3 (5)). 

(7) Procedure for 1 (g): Procedure is set forth in title 7, Code of 
Federal Regulations, section 1.51. Appropriate forms for filing 
claims are furnished by Department to claimant. Investigation is 
made by interested agency and report furnished to Office of the Solici- 
tor. Claimant may furnish sworn or unsworn statements. No hear- 
ings are held. Allowance or disallowance of claim is based upon 
record, and claimant notified of decision and reasons therefor. There 
is no appeal of the decision. 

(g) Dra for 1 (h): The processing of requests for Rural 
Electrification Administration loans does not involve any adjudicatory 
or hearing procedure and, in general, the subcategories of this section 
would not seem to apply. The loanmaking process is generally in- 
itiated by a short-form application, after which the borrower is re- 
quested to supply additional supporting data; field investigations may 
be undertaken by REA, such investigations being the general rule in 
the case of the telephone program which involves many current 
requests for initial loans. it the information and data submitted or 

gathered disclose apparent compliance with the Rural Electrification 
Act, REA policies and feasibility requirements, a loan docket is pre- 
pared, including a loan recommendation and supporting data and 
studies. After administrative review, this docket is, after clearance 
by the Associate Solicitor with respect to legal matters, forwarded to 
the Administrator who, if he concurs, grants the loan by signing a loan 
contract and an administrative order which is published in the Fed- 
eral Register. The loan contract is then forwarded to the borrower 
for execution, together with a form of note evidencing the loan and a 
mortgage instrument. 

Where a requested loan is found by the loan examining office not to 
comply with statutory requirements, policies, or financial standards, 
the applicant is advised as to the problems presented by the applica- 
tion and recommendations are usually made for revisions in the loan 
plan. This often results in modifications which permit a loan to be 
recommended. In other cases, the application may be withdrawn. 
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Where the applicant indicates a desire for an official decision on the 
loan request as submitted, the matter is referred to the Assistant Ad- 
ministrator who takes the matter up with the Deputy Administrator 
and Administrator. If the Administrator concurs in the conclusions 
of the staff, he notifies the applicant accordingly. Otherwise, he may 
direct further investigations and studies. 

The loanmaking process involves a continuous relation between 
the applicant and REA involving conferences with field representa- 
tives, and in appropriate situations or at the request of the applicant 
conferences with the REA staff and/or the Assistant Administrator, 
the Deputy Administrator, or the Administrator. Moreover, persons 
opposing a requested loan are given an opportunity to discuss the 
matter with the Administrator or his representative. The loan- 
making process does not, however, involve any adjudicatory or hear- 
ing procedure. The Rural Electrification Act commits to the discre- 
tion of the Administrator the making or denial of loans within the 
scope of his statutory authority. It does not seem to contemplate, and 
there has not been, any appeal by an applicant to a court or higher 
executive authority from a decision of the Administrator denying a 
loan. There is now pending, however, a case, outlined under 12 below, 
involving the standing of persons opposed to the making of a particular 
loan to sue for review on the ground that the loan exceeds statutory 
authority. 

3. Please describe briefly, citing pertinent authority therefor, the 
jurisdiction of your organization with respect to claims, demands, or 
requests for monetary awards by the Government against private 
parties. 

(a) The 28-hour law (45 U.S. C. 71 et seq.), prohibits the confining 
of livestock in railroad cars, or vessels, for longer than a specified 
time without unloading them for feed, water, and rest for at least 5 
consecutive hours, except under certain unavoidable circumstances, and 
prescribes a civil penalty for violations thereof. Sections 303, 306, 
314, and 402 of the Packers and Stockyards Act (7 U.S. C. 181 et seq.), 
provide for civil penalties and forfeitures for violations of certain 
regulatory requirements under the act. The Department investigates 
apparent violations of these acts and refers those cases in which there 
is substantial evidence of such violations to the Department of Justice 
for the institution of appropriate civil proceedings for the collection of 
such penalties and forfeitures. 

(6) The Agricultural Adjustment Act of 1938, as amended, provides 
for the payment of a penalty by any farmer who exceeds the marketing 
quota established for his farm. The amount of penalty is determined 
by multiplying the amount of excess by the rate of penalty fixed by the 
Secretary of Agriculture pursuant to the statute. 

(c) Claims by the Commodity Credit Corporation against private 
parties arise out of the activities of the Corporation described in 1 (¢) 
above, as, for example, a party obtains price support and it is later 
determined that he had not complied with terms and conditions making 
him eligible therefor. 

(d) Claims by the Government against private parties arise out of 
the activities described in 1 (d) above, as, for example, a payment is 
obtained by a party and it is subsequently determined that he had not 
complied with all the terms and conditions making him eligible there- 
for. 
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(e) Claims by the Commodity Credit Corporation against private 
parties arise out of circumstances such as (1) failures of exporters to 
perform in accordance with the regulations after having contracted 
to do so by reporting an export sale to CCC under the regulations, (2) 
overclaims by exporters as the result of reporting the date of sale in- 
correctly and receiving payment at a higher rate than applied to the 

sale, (3) sales on which payments were collected being found ineligible 
under the provisions of the regulations, and (4) the reimportation of 
wheat or wheat flour on which payment was made. 

(f) Authority to settle national forest trespass cases (16 U. S. C. 
472, 551; 36 C. F. R. 261.12), and to impound and dispose ¢ of trespassing 
livestock (16 U. S. C. 472, 551; 36 C. F. R. 261.13; 7 U.S. C. 1011 (f), 
16 U.S. C. 590d; 7 C. F. R. 600.8), and dogs (16 U. S. C. 472, 551; 36 
C.F. R. 261.15). 

(g) Title 12, United States Code, section 1150, authorizes the Sec- 
retary to settle by compromise, adjustment, or cancellation certain in- 
debtedness of farmers arising from loans or payments made under farm 
programs administered by the Department. 

(h) The acts of August 28, 1950, July 24, 1919, and August 4, 1949 
(5 U.S. C. 576,77 U.S. C. 394 , 394a), provide for reimbursement for 
overtime performed by emlpoyees of the Department upon request 
of interested persons with respect to certain inspection and quarantine 
services. 

4, Please describe briefly, citing pertinent authority therefor, the 
yrs edure whereby the claims, demands, or requests listed in question 
3 above are processed and considered by your organization, including: 
(a) notice to interested parties ; (b) preliminary consultation and 
conference; (c) opportunity to submit evidence orally and in writing; 
(d) types ‘of evidence collected and submitted, including unsworn 
statements and affidavits; (e) formal or informal hearing; (f) — 
of administrative decision after consultation or hearing; (2) a 
of administrative decision within agency after consultation or a 
ing; and (h) appeal from final administrative decision to courts or 
higher executive authority outside agency. 

(a) Procedure for 8 (a): During the course of the investigation 
of apparent violations of the 28- hour law and the Packers and Stock- 
yards Act, the apparent violator is generally questioned and given 
the opportunity of submitting, either orally or in writing, pertinent 
information concerning the matter. An attempt is made to obtain all 
pertinent information in affidavit form. If a witness will not execute 
an affidavit, an effort is made to obtain an unsworn statement from 
him. Generally, no formal or informal hearing is conducted by this 
Department in connection with the investigation of apparent vio- 
lations of the acts. At the conclusion of such an investigation, the 
matter is reviewed by the officials who administer the particular act 
involved and by the Office of the Solicitor. If there is substantial 
evidence that a violation has occurred, the case is referred to the 
Department of Justice or directly to the appropriate United States 
attorney for the institution of court proceeding. No provision is 
made for appeal within the Department with respect to the admin- 
istrative decision concerning the matter. Twenty-eight-hour law 

cases are submitted directly “to the United States attor neys. Cases 
arising under the Packers and Stockyards Act are submitted to the 
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Department of Justice which transmits the cases to the United States 
attorneys if it considers prosecution warranted. The Department of 
Justice thoroughly reviews the entire files of the cases referred to it. 
The United States attorneys also thoroughly review the cases, and 
in many instances interview the apparent violators, prior to the 
institution of court proceedings. 

(5) Procedure for 3 (b): Program regulations published in the 
Federal Register set forth the proc cedure to be followed in computing 
the penalty. Notice of the amount of penalty owing is given to each 
farmer who has exceeded his allotment. The farmer is free to consult 
with the county committee regarding the correctness of the penalty 
claim. Oral or written evidence m: iy be submitted in support of a 
claim for a reduced penalty. Ev idence of any kind may be submitted 
by the farmer in support of his claim for a reduced penalty. There 
is no formal or informal hearing. Notice in writing of the decision 
of the county committee is given. No appeal procedure is provided 
but the farmer may resist payment and force the Government to sue 
for the penalty and thereby litigate the claim. 

(c) Proe edure for 3 (c): The } procedure and the authority therefor 
with respect to the handling of claims by Commodity Credit Corpo- 
ration against private parties are the same as that described in 2 (c) 
above. The ( ‘ommodity Credit Corporation is authorized by sec rg 4 
(c) of the Commodity Credit Corporation Charter Act (15 U.S. C. 
714b), to sue. 

(d) Procedure for 3 (d) : The procedure and the authority therefor 
with respect to the handling of claims by the Government against 
private parties arising out of these activities are the same as that 
described in 2 (d) above. If there is a dispute with respect to any 
claim for payment which cannot be resolved by this Department en- 
tirely in favor of the Government, the claim is referred to the General 
Accounting Office for handling as this Department has no authority 
to settle and adjust this type of claim. 

(e) Procedure for 3 (f) : Review of the Department’s investigation 
report and statements or other evidence submitted by alleged tres- 
passer, demand for payment, and reference to the Department of 
Justice for appropriate civil action when satisfactory settlement can- 
not be obtained through administrative action. 

Prior to the impounding of trespassing livestock notice is given 
the owner by letter or publication in a newspaper and at the county 
courthouse (7 C. F. R. 600.8 ; 36 C. F. R. 261.13). Prior to disposing 
of impounded dogs notice is given the owner, if he is known (36 
C. F. R. 261.15). 

(f) Procedure for 3 (g): Procedure i is prescribed in title 7 v, Code 
of Federal Regulations, part 3. Generally, the indebtedness is set- 
tled on the basis of investigations and findings made by the affected 
agency, upon application by the debtor, except where it is legally 
impossible for debtor to make application. No hearing is held nor 
is there any appeal. 

(7) Procedure for 3 (h): Procedures are set forth in title 7, Code 
of Federal Regulations, part 354; title 9, Code of Federal Regulations, 
section 7.04; title 9, Code of Federal Regulations, section 97.1; and 
title 9, Code of Federal Regulations, section 102.78. Request for 
service is made by the interested individual. No hearing is held nor 
is there any appeal. 





SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 59 
7. Inspections, Tests, AND ELECTIONS 


1. Please describe briefly, citing pertinent authority therefor, the 
jurisdiction of your organization with respect to the conduct of (a) 
inspections, (b) tests, and (c) elections and tabulations of votes. 

(a) In answering this question there has been omitted in most in- 
stances reference to inspections and tests more accurately classified 
under the heading “Investigative and Prosecuting Functions.” The 
answer, therefore, is ennui limited to inspections and tests of com- 
modities or facilities designated in the statutes as such. The Depart- 
ment has jurisdiction to make tests and inspections in connection with 
regulatory and service statutes either by express statutory provision 
or by necessary implication from the statutes concerned. Specific au- 
thority for tests and inspections by this Department is conferred by 
the— 


United States Grain Standards Act (7 U.S. C. 76, 77, 78, 79, tests and inspections 
of grain for grade) 

Naval Stores Act (7 U. S. C. 94, 97, inspection of turpentine and rosin for grade) 

Federal Insecticide, Fungicide, and Rodenticide Act (7 U. 8. C. 135d, 135h, tests 
amd inspections of economic poisons and devices for safety, adulteration, or 
alheaniaed 

Plant pest control authority (7 U. 8. C. 146—-148e, inspection of plants and plant 
products for injurious insect pests and plant diseases ) 

Mexican Border Act (7 U. S. C. 149, inspection of vehicles and materials coming 
into the United States from Mexico for insect pests and plant diseases) 

Golden Nematode Act (7 U. S. C. 150b, inspections with respect to potatoes and 
tomatoes for control of the pest known as the golden nematode) 

Plant Quarantine Act of 1912, as amended (7 U. S. C. 161, inspection of nursery 
stock and other articles capable of carrying any dangerous plant disease or in- 
sect pest, 164a, inspection of persons, vehicles, receptacles, boats, ships, or 
vessels carrying or containing certain nursery stock, plants, or other articles 
in violation of the regulatory requirements under the act) 

State terminal inspection authority (7 U. 8S. C. 167, inspection of places, plants, 
and articles for dangerous plant diseases and insect pests) 

United States Warehouse Act (7 U. 8. C. 256, inspection of fungible agricultural 
products for grade, 265, examination of agricultural products stored in licensed 
warehouses ) 

Wool Standards Act (7 U. 8. C. 415c, inspection of wool for grade) 

Farm Products Inspection Act (7 U. S. C. 414, inspection of agricultural com- 
modities or food products for certification as to class, quality, and condition) 

Federal Seed Act (7 U. S. C. 1582, examinations and tests of imported seed for 
violations, 1593, tests and examinations of seed generally, 1603, inspections 
of office and warehouse premises) 

Agricultural Marketing Act of 1946 (7 U. S. C. 1622, inspection, certification, 
and identification of class, quality, quantity, and condition of agricultural 
products) 

Meat Inspection Act and Horse Meat Act (21 U. S. C. 71, 77, 80, 81, 94, disease 
inspections of live cattle, sheep, swine, goats, and horses, the meat of which 
is to be used for food; 72, 73, 74, 83, 94, inspection of carcasses and meat-food 
products of cattle, sheep, swine, goats, and horses for fitness for human con- 
sumption; 76 inspection of slaughtering and similar establishments for sani- 
tary condition) 

Animal-quarantine laws (21 U. S. C. 105, inspection of certain imported animals 
for disease, 114a—-1, test of certain domestic animals for disease; 121, 125, 
inspection of livestock and poultry for disease) 

Virus-serum-toxin law (21 U. 8S. ©. 153, examination and inspection for condi- 
tion of certain products subject to the act; 156, 157, inspections of establish- 
ments and products subject to license under the act), export animal accom- 
modations authority (46 U. S. C. 466a, examination of vessels exporting 
certain animals for accommodations necessary for the safe and proper trans- 
portation and humane treatment of such animals) 
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Renovated Butter Act (26 U. S. C. 2320, inspection of factories in which 
renovated or processed butter is manufactured, the ingredient used in such 
manufacture, and the manufactured product) 

Standard Containers Act of 1916 (15 U. 8S. C. 251-256, examination and test of 
baskets or other containers for compliance with established standards) 

Standard Containers Act of 1928 (15 U. S. C. 257-257i, examination and test 
of containers to determine compliance with established standards) 

Cotton Standards Act (7 U.S. C. 51-65, inspection of cotton for grade) 

Cotton Statistics and Esimates Act (7 U. S. C. 471-474, classification of cotton, 
analyses of fiber products, and tests of cotton samples) 

Dairy Products for Export Act (21 U. 8. C. 94a, inspection and certification of 
dairy products as to quality, purity, and grade) 

Export Apple and Pear Act (7 U. 8. C. 581-589, inspection of apples and pears 
for grade) 

Tobacco Inspection Act (7 U. S. C. 511-511q, inspection of tobacco for grade) 

For summary statement of provisions of above-cited statutes, see 
exhibit C, part IT thereof, items 6, 8-10, 12-19, 23, 25, 26, 30-32, and 34. 

The Department’s authority to conduct tests and inspections may be 
implied from other regulatory statutes, such as the Packers and Stock- 
yards Act, 1921 (7 U. S. C. 202, examination of stockyard facilities, 
218a, examination of live-poultry markets), and the import animal and 
meat provisions of the Tariff Act of 1930 (19 U. S. C. 1306 (a)-(c), 
inspection of certain imported animals for disease and imported meats 
for fitness for human consumption). 

(6) The Agricultural Adjustment Act of 1938, as amended (7 
U. S. C. 1330 (3), 1340 (38), 1356 (e)), provides for storage of the 
“farm marketing excess” of the commodities corn, wheat, and rice to 
avoid or postpone payment of the marketing penalty under marketing- 
quota programs, and provides that the Secretary of Agriculture shall 
issue regulations governing such storage. These regulations are in- 
cluded in the annual regulations on marketing quotas for the particular 
commodity (e. g., 7 C. F. R. 728.482) and provide for inspection of 
the commodity stored at any time by officers or employees of the 
Department, or by members, officers, or employees of State or county 
ASC committees. 

(c) The Federal Crop Insurance Act, as amended (7 U.S. C. 1501- 
1519), provides for the issuance of all-risk crop insurance. Before an 
indemnity is paid, inspection of the insured’s crop is made to deter- 
mine the amount of indemnity due. The act does not specifically pro- 
vide for inspection, but grants the Federal Crop Insurance Corporation 
all powers necessary or appropriate to conduct a crop-insurance 
program (7 U.S.C. 1506 (j)). 

(7) The Department has authority with respect to elections and 
tabulations of votes as follows: 

Under the Agricultural Marketing Agreement Act of 1937, as 
amended, the Secretary is authorized to conduct a referendum among 
producers of the agricultural commodity or product, with respect to 
which a proposed marketing order is to be made effective, to determine 
whether the issuance of the order is favored or approved by the 
requisite number of such producers. The requirements of approval 
or favor by producers shall be held to be complied with if, of the total 
number of producers, or the total volume of production, as the case 
may be, represented in such referendum, the percentage approving 
or favoring is equal to or in excess of the percentage required by the 
provisions of the act. The procedures applicable to the conduct of 
such referendums are as follows: (1) volume 15, Federal Register, 
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page 5176: “Procedure for the conduct of referendums among pro- 
ducers in connection with marketing orders (except those applicable 
to milk and its products) to become effective pursuant to the Agri- 
cultural Marketing Agreement Act of 1937, as amended,” and (2) 
volume 15, Federal Register, page 5177 : “Procedure for the conduct of 
referendums to determine producer approval of milk-marketing orders 
to be made effective pursuant to the Agricultural Marketing Agreement 
Act of 1937, as amended.” 

The Agricultural Adjustment Act of 1938, as amended (7 U. S. C. 
1312 (b), 1322 (a), 1336, 1343, 1354 (b), 1358 (b) ), directs the Secre- 
tary of Agriculture to conduct referendums, by secret ballot, of grow- 
ers to determine whether they favor or oppose marketing quotas pro- 
claimed on the commodities tobacco, corn, wheat, cotton, rice, and 
peanuts. 

Section 8 (b) of the Soil Conservation and Domestic Allotment Act, 
as amended (16 U. S. C. 590h (b)), directs the Secretary of Agricul- 
ture to utilize the services of county and community committees of 
farmers in administering certain programs. ‘These committees are 
selected annually by farmers in the counties and communities. The act 
authorizes the Secretary of Agriculture to make such regulations as are 
necessary relating to the selection and exercise of the functions of these 
county and community committes. These regulations are codified in 
the Code of Federal Regulations (7 C. F. R. 7.1-7.44). 

Section 5 of the Tobacco Inspection Act (7 U. S. C. 517 et seq.) 
provides that the Secretary is authorized to designate those auction 
markets where tobacco bought and sold thereon at auction, or the 
product customarily manufactured therefrom, moves in commerce. 
Before any market is designated by the Secretary under this sec- 
tion, he must determine by referendum the desire of tobacco grow- 
ers who sold tobacco at auction in such market during the preceding 
marketing season. No market or groups of markets can be designated 
by the Secretary unless two-thirds of the growers voting favor it. 
After public notice of such designation, no tobacco can be offered for 
sale on auction at such market until it shall have been inspected or 
certified by an authorized representative of the Secretary according 
to the standards established under the act. 

(e) Under the necessarily implied authority relating to loan pro- 
grams administered by the Rural Electrification Administration, the 
Farmers’ Home Administration, and the Commodity Credit Corpora- 
tion, the loan agreements under such programs frequently provide for 
the right of inspection of the collateral by representatives of the Sec- 
retary. 

2. Please describe briefly, citing pertinent authority therefor, the 
procedures for conducting the inspections, tests, and elections listed in 
question 1 above, including (a) preliminary consultation and con- 
ference; (b) notice to interested parties; (c) personnel conducting in- 
spection, test, or election; (d) reports on results of inspection, test, or 
aiien, (e) submission of further unsworn evidence and affidavits 
after inspection, test, or election; (f) formal or informal hearing 
after inspection, test, or election; (g) nature of administrative action 
taken on results of inspection, test, or election; (h) appeal of ad- 
ministrative decision within agency after consultation or hearing; 
and (i) appeal from final administrative decision to courts or higher 
executive authority outside agency. 








62 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


(a) Procedure for 1 (a) : The applicable rules and regulations with 
respect to inspections tor grade, quality, and condition are in mot 
instances in title 7, Code of Federal Regulations, eeere 28, 33, 51, 52 
54, 55, and 70. These inspections vary from in ividual | items pre- 
sented separately by the interested party for inspection to continuous 
inspection performed by qualified inspectors, graders, or samplers as- 
signed to a particular plant or plants of an applicant for the service. 

(See, as examples, 7 C. F. R. 52, 54, 55, 70.) In connection with the 
programs listed in answer 1 (a), the procedures with respect to the 
subcategories 1 in question 2 are as follows: 

(a) Many of the tests and inspections under the regulatory and 
service statutes mentioned are conducted on a routine day-to-day 
basis at the request of the owner and, therefore, there is no occasion 
for preliminary consultation or conference. In connection with other 
tests and inspections, the parties involved are generally consulted 
prior to pee tests or inspections. 

(b) Regulations covering the procedures and requirements for both 
permissive and mandatory inspections and tests are published in the 
Federal Register. In the vast majority of instances both under per- 
missive and mandatory inspection programs, the interested party of- 
fers the property or commodity for inspection or test. Where in- 

spection or test is to be made, other than upon offer by the interested 

party, the parties concerned are generally notified in advance of the 
contemplated inspection and the proposed scope thereof. In other 
instances, there is no occasion for advance notice to interested parties 
since most of such inspections and tests are known by the parties to 
be conducted at frequent and regular intervals. 

(c) The personnel conducting the inspections and tests are specially 
trained and qualified to conduct the particular inspections or tests. 
They are employed or licensed by the Department or by a cooperating 
State agency in some instances. 

(d) The results of tests and inspections generally are evidenced by 
one or more of the following: Certificates (1. e., grade, quality, or con- 
dition) or written reports issued by the inspector, or stamps, tags, 
labels, or brands affixed to the articles tested or inspected. The ap- 
plicable statutory authority with respect to official certificates of 
the Department provides that they shall be received in all courts of 
the United States as prima facie evidence of the truth of the state- 
ments therein contained (5 U. S. C. 575 and other similar language 
in the several applicable statutes). 

(e) and (f) Where there is no provision for the submission of fur- 
ther unsworn evidence and affidavits, or for a formal or informal 
hearing, after inspection or test, such evidence or affidavits may be 
offered together with the application for a regrading or an appeal 
grading. In some instances specific provision is made, for example, 
the United States Grain Standards Act and the regulations there- 
under provide for the submission of disputes and appeals as to the 
4a) grade zs inspected grain to the Secretary for decision (7 
U.S. C. 78, 7 C. F. R. 26.47-26.75 }). Provision is also made in the 
regulations ae hearings and submission of appropriate evidence in 
such cases. 

(g) Where property is inspected or tested in connection with these 

regulatory or service programs of the Department, the administrative 
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action taken subsequent to the test or inspection may result in the 
issuance of an official certificate or statement, or the affixing of 
appropriate evidence of grade, quality, or condition ; advice to the 
owner that the property tested or inspected or surrounding circum- 
stances do not comply with law or regulations; the issuance of or 
declination to issue a permit for the importation, exportation, or do- 
mestic movement of the property; seizure of the property because of 
the existence of a given condition concerning it; the issuance of a 
notice of rulemaking prior to the promulgation of a rule designating 
the property as subject to certain regulatory requirements; or the 
issuance of a license. 

(h) In most instances specific provision is made that after a product 
is graded application may be made by an interested party for the 

regrading of the product stating the reasons for the request. Each 

regrading certificate issued supersedes, effective at the time of such 
issuance, the grading certificate previously issued for the product. 
If the identity of a graded or regraded product has not been lost, 
an application may be made for an appeal grading if requested within 
the prescribed time. There are prescribed circumstances under which 
the request for an appeal grading may be denied. Where no provision 
is made for administrative appeal from the administrative decision in 
connection with any inspections or tests, there is nothing to prevent 
such action unless the decision was taken by an officer having final 
authority under published delegation. 

(i) There is no appeal to higher executive authority from the final 
departmental administrative decision based upon inspections and tests. 
Insofar as appeals to the courts are concerned, this question is treated 
under the heading of “12. Appeals.” 

(6) Procedure for 1 (b). ‘The inspections of the stored commodity 
under the marketing quota programs are conducted by trained per- 
sonnel of the Department. This inspection is only for the purpose of 
determining that there has been no depletion in the amount stored. 
If upon inspection discovery is made of depletion of a stored amount, 
the farmer is required to pay a marketing penalty on the amount of 
the commodity so depleted unless the depletion resulted from some 
cause beyond his control (7 U. S. C. 1330 (s), 13840 (s), 1356 (f)). 
The factual issues are subject to review in suit brought to collect 
penalty. 

(c) Procedure for 1 (c) : Inspections in connection with crop insur- 
ance losses are conducted by personnel employed by the Federal Crop 
Insurance Corporation who report to the Corporation on a prescribed 
proof of loss form. The insured has the right to initiate a court 
ac a to contest the amount of indemnity indicated by the inspection 
(7 U.S. C. 1508 (¢)). 

(d) Procedure for 1 (d) : The Federal Register citations for the de- 
tailed referendum procedures under the Agricultural Marketing 
Agreement Act of 1937, as amended, are set forth under 1 (d). In 
general, notice of the referendum is published in the Federal Register 
at the time the Secretary renders his final decision. There are also 
usually issued releases to the press and other media publicizing the 
proposed referendum. The Secretary’s order directing the referen- 
dum indicates the manner in which publicity and notice are afforded 
producers. If the requisite producer approval is shown by the refer- 
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endum, the Secretary issues the marketing order, otherwise the order 
is not issued. There is no provision for appeal of the Secretary’s de- 
cision to higher executive authority or for appeal from final decision 
to courts in connection with the results of the referendum. 

Under the Agricultural Adjustment Act of 1938, as amended, 
notice of the referendum generally is published in the Federal Reg- 
ister and is given in each community by posting a notice of the time 
and place of balloting at least 5 days in advance of the referendum 
(7 C. F. R. 717.6). It is conducted generally by officials of the De- 
partment. In the particular community it 1s conducted by a com- 
— = farmers designated by the county ASC committee (7 
C. F. R. 717.2). The community committee reports the results of 
the iaukan to the county committee, the county committee to the 
State ASC committee, and the State committee to the Department. 
The Secretary publishes in the Federal Register the results of the 
referendum (7 C. F. R. 717.10-717.13). If two-thirds or more of the 
farmers voting approve the quota, the quota goes into effect. If 
more than one-third of the farmers voting oppose the quota, it be- 
comes ineffective (7 U. S. C. 1312 (b), 1322 (d), 1836, 1343, 1354 (b), 
1358 (b)). 

Under section 8 (b) of the Soil Conservation and Domestic Allot- 
ment Act, as amended, notice of the election is given in each com- 
munity in accordance with instructions given by Department officials 
(7 C. F. R. 7.8). The elections are conducted generally by Depart- 
ment officials. At the county level a county election board, consisting 
of the county agent, the heads of the county soil conservation serv- 
ice and the “Farmers Home Administration offices, and the county 
head of each general farm organization in the county, conducts the 
election. In the communities the elections are conducted by com- 
munity election boards of farmers selected by the county election 
board (7 C. F. R. 7.9). Community election results are reported to 
the county and State ASC committees in accordance with instruc- 
tions of the Department. Any person adversely affected by the 
election may appeal to the county and State ASC committees. These 
hearings may be formal or informal. The elections determine the 
farmers who will administer the programs in the counties and com- 
munities. No specific provision for appeal from administrative de- 
cision is made. However, the Department will consider charges of 
election irregularities. 

The proc edure for conducting referendum under the Tobacco In- 
spection Act is found in Code of Federal Regulations, part 29, sec- 
tions 29.71-29.74. First, a determination is made as to the market 
or groups of markets to be covered by the referendum, the place of 
referendum, and the period when it is to be held. A list is then made 
up of the eligible producer voters from the records of the collectors 
of internal revenue or, in the absence of such records, from such other 
reliable sources of information as are available. Ballots may then be 
mailed to the eligible producers or notice be published and posted i in 
the area indic ating places where eligible producers may obtain ballots. 
The ballots are held confidential and may not be disclosed by any em- 
ployee of the Department. The Sec retary makes the final determina- 
tion with respect to the results of the referendum. If the statutorily 
provided percentage of producers approve, the Secretary then desig- 
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nates the market; otherwise the market is not designated. No pro- 
vision is made in the statute for appeal from the Secretary’s decision. 


8. ADJUDICATION 


1. Please describe briefly, citing pertinent authority therefor, the 
procedure within your organization for adjudicating cases where there 
is involved any matter subject to a subsequent trial of the law and the 
facts de novo in any court. 

Reparation proceedings under the Packers and Stockyards Act (7 
U.S. C. 181 et seq.) and the Perishable Agricultural Commodities Act 
(7 U.S. C. 499a et seq.) are subject to a subsequent trial of the law 
and the facts de novo in court. 

Under section 309 of the Packers and Stockyards Act (7 U.S. C. 
210), any person complaining of anything done or omitted to be done 
by persons subject to the act in violation of certain provisions of the 
act may file a complaint with the Secretary within 90 days after the 
cause of action accrues. ‘The complaint is forwarded by the Secretary 
to the defendant, who is called upon to satisfy the complaint or answer 
it in writing. If the defendant does not satisfy the complaint, or if 
there appears to be any reasonable ground for investigating the com- 
plaint, it is the duty of the Secretary to investigate the matters com- 
plained of. The Secretary also has authority to institute an inquiry 
on his own motion and to proceed with such inquiry as though he had 
been appealed to by petition (7 U.S. C. 210 (c)). 

In the great majority of the cases in which a complaint is filed with 
the Secretary the matter is settled informally; that is, the defendant 
satisfies the complaint without hearing or it 1s concluded that there is 
no reasonable basis for investigating the complaint. . If the matter is 
not informally settled or dismissed, the file is forwarded to the hear- 
ing clerk’s office for further action pursuant to the rules of practice 
governing such proceedings. Such rules provide for a shortened pro- 
cedure, without hearing, when such procedure is satisfactory to the 
parties and will adequately dispose of the matter. If the shortened 
procedure is not followed, the matter is set down for hearing before a 
presiding officer, usually appointed from the attorneys in the Office of 
the Solicitor. All parties are given full opportunity to present any 
pertinent evidence and to submit suggested findings of fact, conclu- 
sions, and order. If after hearing the Secretary determines that the 
complainant is entitled to an award of damages, the Secretary issues 
an order directing the defendant to pay to the complainant the sum 
to which the complainant is entitled. Ifthe defendant does not comply 
with the order of the Secretary, the complainant, or any person for 
whose benefit the order was made, may within 1 year of the date of 
the order file in the United States district court, or in any State court 
having general jurisdiction of the parties, a petition setting forth the 
causes for which he claims damages and the order of the Secretary. 
Such suit in the district court proceeds in the same manner as any 
civil suit for damages, except that the findings and order of the Sec- 
retary are prima facie evidence of the facts therein stated (7 U.S. C. 
210 (f)). See exhibit D-1. 

The procedure in reparation cases under the Perishable Agricul- 
tural Commodities Act is substantially the same as that specified above 
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except that (1) unless the amount involved is more than $500 the 
Secretary is not required to grant an oral hearing and (2) the party 
against whom an award is issued must within 30 days either satisfy 
the award or file an appeal in the appropriate United States district 
court. The failure to satisfy the award or file an appeal results in 
an automatic suspension of the party’s license. 

In proceedings under the Capper-Volstead Act (7 U. S. C. 291- 
292) a de novo trial may be had in the’courts. However, no hearings 
have been held, and no procedural regulations have been issued under 
this act. 

Under the Federal Tort Claims Act (28 U.S. C. 2675) the decision 
of the administrative agency is subject to a subsequent trial of the 
law and facts de novo in court. Claims under the act are filed with 
the Office of the Solicitor. Attorneys prepare proposed decisions in 
the cases that become the Department decisions on approval of the 
Associate Solicitor. 

2. Please describe briefly, citing pertinent authority therefor, the 
procedure within your organization for adjudicating cases in which 
your organization is acting as an agent for a court. 

Not applicable to the functions of the Department. 

3. Please describe briefly, citing pertinent authority therefor, the 
procedure within your organization for adjudicating cases involving 
the certification of employee representatives. 

Not applicable to the functions of the Department. 

4. Please describe briefly, citing pertinent authority therefor, the 
adjudicatory procedures of your organization for: (a) Notice to 
parties ; ete. 

Proceedings subject to sections 7 and 8 of the APA and other formal 
proceedings in which rules of practice have been issued 

The Department conducts proceedings of a varied nature under the 
numerous statutes administered by it, e. g., quasi-rulemaking pro- 
ceedings (rate proceedings under the Packers and Stockyards Act), 
disciplinary proceedings to invoke administrative sanctions, repara- 
tion proceedings, and proceedings instituted by private parties to 
test the legality of provisions of or actions under marketing orders 
issued under the Agricultural Marketing Agreement Act. Provi- 
sion is generally made in the rules of practice for the matters referred 
to in this question. However, because of the diversified nature of the 
proceedings such provision is not uniform. See exhibits D-1, 2, 3, and 
4 for typical examples of procedures followed. With respect to the 
matters specifically referred to in this question the procedures gen- 
erally are as follows: 

(a) Notice to parties: A proceeding is instituted by the filing of a 
complaint or other form of moving paper with the hearing clerk. A 
copy of the complaint, as well as a copy of any other document or 
paper required or authorized to be filed with the hearing clerk, is 
served upon the parties by the hearing clerk, or by some other em- 
ployee of the Department, or by a United States marshal by (1) de- 
livering a copy of the document or paper to the individual to be 
served or to a member of the partnership to be served or to the presi- 
dent, secretary, or other executive officer or director of the corpora- 
tion, association, or organization to be served, or to the attorney or 
agent of record of such individual, partnership, corporation, asso- 





SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 67 


ciation, or organization; (2) leaving a copy of the document or paper 
at the prine ipal office or place of business of such individual, part- 
nership, corporation, organization, or association, or of his or its 
attorney or agent of record; or (3) registering and mailing a copy 
of the document or paper, addressed to such indiv idual, partnership, 
corporation, organization, or association, or to his or its attorney or 
agent of rec cord, at his or its last known residence or principal office 
or place of business. 

b. Intervention: In reparation and rate proceedings under the 
Packers and Stockyards Act, in reparation proceedings under the Per- 
ishableAgricultural ¢ ‘ommodities Act, and in disciplinary and certain 
other proceedings under the Commodity Exchange Act, at any time 
after the institution of the proceeding, and before it has been sub- 
mitted to the Secretary for final consider: ation, the Secretary or the 
examiner may, upon petition in writing and for good cause shown, 
permit any person to intervene in the proceeding. 

In proc eedings under the Agricultural Marketing Agreement Act 
intervention is precluded except to the extent that “the Secret tary or 
examiner determines that a person showing a substantial interest in 
the outcome of the proceeding shall be permitted to participate in the 
oral argument and to file a brief. 

(c) Complaint: The complaint instituting a proceeding must 
clearly and briefly state the allegations of fact which constitute a basis 
for the proceeding and specify with particularity the matters or 
things in issue. 

(d) Answer, reply, or similar responsive pleading: An answer may 
be filed generally within 20 days after service of the moving paper. 
The rules provide that the answer shall (1) contain a statement of the 
facts which constitute the grounds of jeden and specifically admit, 
deny, or explain each of the allegations of the moving paper unless the 
respondent is without knowledge, in which case the answer shall so 
state, or (2) state that the respondent admits all of the allegations of 
the moving paper. Failure to file an answer or to plead specifically 
to any allegation constitutes an admission of the allegation in the mov- 
ing paper. 

(e) Amendments: The moving paper may be amended at any time 
prior to the close of the hearing. Amendments subsequent to the first 
amendment or subsequent to the filing of the answer may only be made 
with leave of the examiner or with the written consent of the adverse 
a 

(7) Motions: All motions and requests must be filed with the hear- 
ing clerk, except that those made during the course of an oral hearing 
may be filed with the examiner or may be stated orally and made a 
part of the transcript. The examiner is authorized to rule upon all 
motions and requests filed or made prior to the filing of his report 
with the hearing clerk. The Secretary rules on all motions and re- 
quests made after the filing of the examiner’s report. 

(7) Prehearing and pretrial conference: In any proceeding in 
which it appears that such procedure will expedite the proceeding, 
the examiner, at any time prior to the commencement of the oral 
hearing, may request the parties or their respective counsel to ap- 
pear at a conference before him to consider (1) the simplification of 
the issues, (2) the necessity or desirability of amendments to the 
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pleadings, (3) the possibility of obtaining senetae te of fact and of 
documents which will avoid unnecessary ‘proof, (4) the limitation of 
the number of witnesses, and (5) such other m: utters as will expedite 
the hearing. If such a conference is held, the examiner prepares and 
files for the record a written summary of the action taken at the con- 
ference, which summary includes any written stipulations or agree- 
ments entered into by the parties at the conference. If a conference 
is impracticable, the examiner may request the parties to correspond 
with him to accomplish the above-mentioned objectives. 
(hk) Voluntary withdrawal or dismissal of proceeding by private 
eee: In reparation proceedings the complaint may be withdrawn 
by request of the complainant filed with the hearing clerk. In pro- 
ceedings under the Agricultural Marketing Agreement Act a peti- 
tioner may file a written request for permission ‘to withdraw his peti- 
tion. Upon the filing of such a request the Secretary may dismiss 
the petition without further procedure. However, if the request is 
filed after the hearing has been opened, permission to withdraw will 
be granted only in exceptional circumstances. 

(7) Involuntary dismissal of proceedings instituted by private 
party: In reparation proceedings a complaint will be dismissed where 
the Department has no jurisdiction over the subject matter or re- 
spondent. 

In proceedings under the Agricultural Marketing Agreement Act, 
if after due notice, the petitioner fails to appear at the hearing, he 
is deemed to have authorized the Secretary, without further pro- 
cedure, to dismiss the proceeding, with or without prejudice, as the 
Secretary may determine. 

(j) Discontinuance or dismissal of proceeding instituted by agency : 
Proceedings instituted by the agency are dismissed upon the death of 
the respondent. Proceedings may also be dismissed upon request of 
the complainant, where facts developed subsequent to the issuance of 
the moving-paper warrant such action such as respondent’s discon- 
tinuance of doing business subject to the provisions of the act. 

(%) Consent orders: At any time after the issuance of the moving 
paper in a disciplinary proceeding and prior to the hearing, the Secre- 
tary may allow the respondent to consent to an order. In so consent- 
ing, the respondent must file a statement in which he admits at least 
those facts nec essary to the Secretary’s jurisdiction and consents that 
an order may be issued against him. Upon a record composed of 
complaint and respondent’s statement, the Secretary may enter the 
order consented to by respondent. 

No provision is made for consent orders in the rules applicable to 
‘ases under the Agricultural Marketing Agreement Act but stipula- 
tions may be filed suggesting disposition « of proceedings. 

(7) Default adjudication: Failure to file an answer constitutes an 
admission of the facts alleged in the moving paper. Upon the failure 
to file an answer, the examiner, without further investigation, pre- 
pares his report, in which he adopts as his findings of fact the material 
allegations of the moving paner, except that in reparation proceedings 
if the facts alleged are insufficient to support the damages sought the 
proceedings may be continued on the question of damages only. 

If any party fails to appear at the hearing he is deemed to have 

raived his right to an oral satin, and the party who is present has 
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an election whether to present his evidence, in whole or in part, in the 
for m of ae avits or by oral testimony before the examiner. 

Section 363 of the Agricultural Adjustment Act of 1938, as amended 
(7 U.S. C. 1363), provides that any farmer who is dissatisfied with 
his farm-marketing quota (or acreage allotment) may, within a pre- 
scribed period, have such quota (or allotment) reviewed by a local 
review committee composed of three farmers appointed by the Secre- 
tary. Such committee may not include any member of the local com- 
mittee which established such quota or allotment. The Secretary has 
issued detailed procedural regulations governing review proceedings 
under the above act. These regul: ations “provide for: written notice to 
the farmer, the contents of the application for review, answer by the 
county committee which established the quota or allotment, amend- 
ments and supplemental pleadings, voluntary withdrawal or dismissal 
of the application for review, and dismissal of the proceedings upon 
failure of the applicant to appear. No provision is made for inter- 
vention, filing of motions or prehearing conferences, or for consent 
orders or default adjudication except as indicated above. 

Other proceedings 

In adjudicatory proceedings for which no detailed rules of practice 
have been promulgated a procedure generally comparable to that 
specified above for formal proceedings | would be followed to the ex- 
tent such procedure is pertinent and practical for the particular type 
of pres eeding involved. 

In what circumstances does your organization fail to afford all 
tchedauiel parties opportunity for submission and consideration of 
fac ts, arguments, offers of settlement, or proposals of adjustment (see 
sec. 5 (b) (1) of the Administrative Procedure Act) ? 

This Department, under all circumstances, affords all interested 
parties opportunity for submission and consideration of facts, argu- 
ments, offers of settlement, and proposals of adjustment. 

6. Under what general circumstances have declaratory orders to 
terminate a controv: ersy or to remove uncertainty been issued by your 
organization since 1946? Please give statistics for each year through 
1953, if practicable and available. 

Only one order of a declaratory nature has been issued since 1946. 
Cargill, Inc., operator of a large grain warehouse, requested the Com- 
modity Exchange Commissioner to issue a declar: atory order to termi- 
nate a controversy between it and the Chicago Board of Trade relating 
to the authority of the latter to issue certain rules i imposing conditions 
upon federally licensed warehouses. The Commission issued a de- 
cision in the matter in December 1950. 

. What specialized procedural steps have been developed by your 
or beth venir which, in your opinion, have improved or expedited 
the adjudicatory functions of your organization ? 

Procedural steps utilized to expedite adjudicatory functions would 
include the prehearing conference and consent order disposition re- 
ferred to in the answer to question 4 and the shortened procedure 
referred to in the answer to question 1. In addition, the use of a 
stipulation of compliance has expedited the handling of matters aris- 
ing under the Packers and Stockyards Act and the C ommodity Ex- 
change Act. At any time prior to the issuance of the moving paper, 
the Secretary, in his discretion, may enter into a stipulation with the 
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prospective respondent whereby such respondent admits the material 
facts and agrees to discontinue the acts or practices complained of. 
Such stipulations are admissible as evidence of such acts and practices 
in ay subsequent proceeding against such person before the Secretary. 

Please give the time generally consumed for the disposition of the 
elineing types of proceedings before your organization. An in- 
formed estimate based on representative cases will suffice. 

(a) Adjudication under sections 7 and 8 of the Administrative 
Procedure Act. 

Disciplinary proceedings pare from relatively simple cases with 
only a few factual issues, (e. g., actions for failure to report or keep 
records) to cases with numerous and involved issues of fact and law 
(e. g., actions for manipulation or cornering of commodities on com- 
modity exchanges). Cases under the marketing-order programs in- 
stituted by private parties vary from these involving a limited issue 
to be determined solely on the basis of the promulgation record to 
those involving complex questions of classification of milk regaining 
extensive hearings for the taking of testimony. Because of the va 
riety of the types and the diversity of the subject matter of sec 
proceedings, it is impossible to make an informed general estimate, 
based on representative cases, which would have any real meaning 
or substance, concerning the time generally consumed for the dispo- 
sition of such proceedings. 

In cases that are not disposed of by consent order the informal 
conferences after initiation of proceedings may consume from 1 to 3 
days. The time elapsing between initiation of proceedings and final 
decision ranges from 90 to 120 days for the simplest types of pro- 
ceedings to 6 months to a year for the more complicated cases. Ac- 
tual heari ings vary from several hours to several months. The 
majority of hearings consume less than a week. In all proceedings 
reasonable time must be given for filing answers, filing suggested 
findings of fact, conclusions and order and briefs in support thereof, 
filing exceptions to the examiner’s report and briefs in support of 
such exc eptions, and oral argument when requested. 

(6) Rulemaking, inc luding ratemaking, under sections 7 and 8. 

Snenaline proceedings, including ratemaking proceedings, un- 
der sections 7 and 8 of the Administrative Procedure Act t, are more 
susceptible to an informed estimate of time consumed in disposition 
due to the fact that the Department has but three programs involving 
such proceedings, 

Under the Packers and Stockyards Act ratemaking proceedings 
involving hearings take anywhere from 6 months to 1 year for dispo- 
sition. 

Under the Agricultural Marketing Act proceedings involving the 
issuance of a new order require an average of 6 months. Proceedings 
on amendments to existing orders take an average of 2 months. 

Under the Sugar Act the formal rulemaking proceedings under 
sections 7 and 8 of the Administrative Procedure Act take an average 
of 60 days. 

(c) License proceedings under section 9 (b). 

Disposition of license application cases under sections 7 and 8 of 
the Administrative Procedure Act, which are required to be expedited 
under section 9 (b) thereof, takes an average of 90 days. 
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HEARINGS 


. In what circumstances and pursuant to what authority are hear- 
ings conducted within your organization at which there preside at the 
taking of evidence: (a) The agency, (b) one or more members of the 
body “which comprises the agency, and (c) one or more examiners? 

(a) It is not the practice for the Secretary to preside at hearings 
held under the statutes administered by this Department. 

(6) Not applicable. 

(c) In all instances examiners preside at the taking of evidence 
except where the hearing is held before a certain board or officer as 
provided in the applic: able basic statute or before the judicial officer 
of the Department. If the hearings are subject to sections 7 and 8 
of the Administrative Procedure Act the examiners are designated 
from the Office of Hearing Examiners. In reparation proceedings, 
presiding officers are designated from the attorneys in the Office of 
the Solicitor. Hearing officers in other proceedings are designated 
by the administrative officials in charge of the particular programs. 
The statutory provisions governing hearings are set forth in the 
reply of this Department to question 1 of the questionnaire from the 
President’s Conference on Administrative Procedure, copies of which 
are attached hereto asexhibit R. (See pp. 1-31.) 

2. In what circumstances does your organization conduct hearings 
by and before boards or other officers specially provided for by, or 
designated pursuant to, statute 

Review committees appointed pursuant to section 363 of the Agri- 
cultural Adjustment Act of 1938, as amended (7 U.S. C. 1363), hold 
hearings for the purpose of reviewing farm-marketing quotas and 
acreage allotments established pursuant to that act. Department 
representatives appear before the committees for the purpose of sup- 
porting the correctness of the quotas and acreage allotments. 

The Commodity Exchange Act provides that certain functions 
shall be exercised by a Commodity Exchange commissioner consist- 
ing of the Secretary of Agriculture, as chairman, the Attorney Gen- 
eral, and the Secretary of Commerce. The act authorizes the com- 
missione ry among other things, to— 

(a) Fix such limits on the amount of trading under contracts of 
sale of a commodity for future delivery on or subject to the rules of 
any contract market which may be done by any person as the com- 
missioner finds is necessary to diminish, eliminate, or prevent ex- 
cessive speculation in any commodity causing sudden or unreasonable 
fluctuations or unwarranted changes in the price of such commodity 
(7 U.S.C. 6a). 

(6) Suspend or revoke the designation of a board of trade as a con- 
tract market or issue a cease-and-desist order where the board of 
trade has failed or is failing to comply with any provision of the act 
or any rule or regulation of the Secretary of Agriculture thereunder, 
or is not enforei ing its rules of government made a condition of its 
designation (7 U.S. C. 7, 13a). 

When, after investigation, it is determined that a limit should be 
fixed on the amount of trading under contracts of sale of a commodity 
for future delivery or that there has been an apparent violation of the 
provisions of the act by a contract market, and that a proceeding 
should be brought before the Commission in connection therew ith, the 











72 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


administrative officials in charge of the administration of the act take 
such action as may be necessary to institute the proceeding, and in the 
‘ase of a disciplinary action against a board of trade to prosecute 
the matter. 

The Department, pursuant to the authority contained in section 201 
of the Agricultural Adjustment Act of 1938 (7 U.S. C. 1291), and 
section 203 (j) of the Agricultural Marketing Act of 1946 (7 U.S 
1622 (})), participates in proceedings before the Interstate Commerce 
Commission, the Federal Maritime Board, the Civil Aeronautics 
Board, and other Federal and State transportation regulatory bodies, 
involving rates, charges, tariffs, practices, and services, in connection 
with the tr ansportation of agricultural commodities and supplies. 
The Department, however, does not conduct such proceedings. 

3. In what circumstances and pursuant to what authority have pre- 
siding officers within your organization and its subdivisions disquali- 
fied themselves or been disqui alified upon review by higher authority ? 
(See sec. 7 (a) of the Administrative Procedure Ac t.) 

Section 202.8 of the rules of practices under the Packers and Stock- 
yards Act (9 C. F. R. 202.8) provides in part as follows: 

§ 202.8 Haxraminers—(a) Assignment. No examiner shall be assigned to serve 
in any proceeding who (1) has any pecuniary interest in any matter or business 
involved in the proceeding, (2) is related within the third degree by blood or 
marriage to any party to the proceeding, (or (3) has participated in the in- 
vestigation preceding the institution of the proceeding or in the determination 
that it should be instituted or in the preparation of the moving paper or in 
the development of the evidence to be introduced therein. 

(b) Disqualification of eraminer.—Any party may file with the hearing clerk 
a timely affidavit of disqualification of the examiner, which shall set forth 
with particularity the grounds of alleged disqualification. After such investi- 
gation or hearing as the Secretary shall deem necessary, he may find the 
affidavit without merit or may direct that another examiner be assigned to 
the proceeding. Where the affidavit is found without merit, the affidavit, any 


record made thereon, and the finding and order of the Secretary shall be made 
a part of the record. 


An examiner shall ask to be withdrawn from any proceeding in which he 
deems himself disqualified for any reason. 

Comparable provisions are contained in other rules of practice issued 
by the Department. No situations have arisen in which presiding 
officers have found it necessary to disqualify themselves or have been 
disqualified upon review by higher authorities. 

4. What is the authority for officers presiding at hearings within 
your organization with respect to: (a) Administering oaths and 
affirmations, and so forth ? 

Officers presiding at hearings within this Department are author- 
ized to administer oaths and affirm: co “sie? to issue rt under 
the Commodity Exchange Act (7 U.S. C. 15; 49 U. - . 12), the 


Packers and Stocky ards Act (7 U. S. C. 999 es U. *. 49), the 
Agricultural Marketing Agreement Act (7 U. a” a6 (h); 15 
U. S. C. 49), the Tobacco Inspection Act (7 U. Ss. C. 51in), the 


Perishable Agricultural Commodities Act (7 U.S. C. 499m), and the 
Federal Seed Act (7 U. S. C. 1603). See also provisions in title 7, 
United States Code, section 420 and title 5, United States Code, sec- 
tion 521 relating to the administration of oaths and affirmations. 
Specific authority to receive evidence is contained in some of the 
statutes administered by the Department such as the Perishable Agri- 
cultural Commodities Act (7 U. S. C. 499m), the Packers and Stock- 
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yards Act (7 U. S. C. 222; 15 U. S. C. 49), — the Agricultural 
Marketing Agreement Act (7 U.S. C. 610 (h); 15 U.S. C. 49). 

Specific provision for taking depositions is made in some of the acts 
administered by the Department ; for was the Commodity Ex- 
change Act (7 U.S. C 5; 49 = . 5S. C. 12), the Packers and Stock- 
yards Act (7 U.S. C. 222; 15 U.S. C. oem the Agricultural Marketing 
Agreement Act (7 U. S. c : 610. (h); > 15 U.S. C. 49), the Perishable 
Agricultural Commodities Act (7 U. S. C. 499m), and the Federal 
Seed Act (7 U.S. C. 1603). 

Various sections of the rules of practice under the acts administered 
by the Department relate to the authority of hearing officers. See, 
e. g., the rules of practice under the Packers and Stocky: ards Act at- 
tached to the reply of this Department to the questionnaire from the 
President’s Commission on Administrative Procedure, constituting 
exhibit B. The sections relating to the authority and functions of 
hearing officers are enclosed in brackets. Comparable provisions are 
applic able to proceedings under other similar statutes. A statement 
concerning the prince ipal provisions of rules and regulations of this 
Department pertaining to the authority and functions of hearing 
officers is contained in the answer to question 2 of that questionaire. 
(See pp. 32-62.) 

Under the Sugar Act of 1948 (7 U.S. C. 1100 et seq.) no provision 
is made for the issuance of subpenas, the taking of depositions, or 
the making of final or recommended decisions by ‘the he: aring officers. 

5. (a) In what types of proceedings does your organization possess 
subpena powers ? 

The Department possesses subpena powers in connection with pro- 
ceedings under the Commodity Exchange Act (7 U. S. C. 15; 49 
U.S. C. 12), the Tobacco Inspection Act (7 U.S.C. sila), ‘the Perish- 
able Agricultural Commodities Act (7 U.S. C. 499m), the Agricul- 
tural Marketing Agreement Act (7 U.S. C. 610 (h); 15 U.S. C. 49), 
the Packers and Stockyards ne (7 U.S. C. 222; 15 U.S. C. 49), and 
the Federal Seed Act (7 U. ’. 1603). 

(6) In what type of Senna does your organization lack sub- 
pena power 4 

Under various regulatory statutes the Department does not have 
the subpena power for any purpose. For example, the Department 
has no subpena authority under the United States Warehouse Act, the 
Federal Insecticide, Fungicide, and Rodenticide Act, the Naval Stores 
Act, the 28-hour law, or the Meat Inspection Act. The subpena au- 
thority under the Commodity Exchange Act is specifically limited 
to proceedings. The Department recently requested the Congress to 
broaden such authority to include investigatory activities. The sub- 
pena power is not provided for in the regulations governing rule- 
making proceedings under the Agricultural Marketing Agreement 
Act, but statutory authority therefor probably exists under the pro- 
visions of the act in title 7, United States Code, section 610 (h). 

(c) In what types of proceedings are private parties accorded the 
same rights to use subpenas as those of your organization ? 

In adjudicatory proceedings private parties are accorded the same 
rights to use subpenas as the Department. 

6. (a) Describe any statutory or other rule governing the reception 
of evidence before your organization which plac es the burden of proof 
elsewhere than on the proponent of a rule or order. 
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There is no statutory or other rule governing the receipt of evidence 
before this Department which places the burden of proof elsewhere 
than on the proponent of a rule or order. 

(6) What are the general rules of your organization with respect to 
the reception of evidence at formal and infor mal he arings ¢ 

In proceedings before this Department interested parties may ap- 
pear in person or by counsel or other representative. All relevant, 
material evidence is admissible. Ev idence that is immaterial, irrele- 

vant, or unduly repetitious, or which is not of the sort upon which 
responsible persons are accustomed to rely is excluded. Any witness 
may, in the discretion of the examiner, be examined separ ately and 
apart from all other witnesses except those who may be parties to 
the proceeding. In formal hearings the testimony of witnesses is upon 
oath or affirmation and subject to cross-examination. In informal 
hearings the testimony may not be under oath or affirmation or subject 
to cross-examination. Procedural regulations governing proceedings 
of this kind may be issued on an ad hoc basis, and in that event the 
parties would be informed of these regulations prior to the hearing. 
These procedural regulations generally follow the pattern of the more 
— procedures under the various regulatory acts. 
. What procedure, if any, has your organization adopted for the 
Wain of evidence in written form in formal and informal hear- 
ings? (See sec. 7 (c) of the Administrative Procedure Act.) 

The rules of practice under certain acts administered by the Depart- 
ment provide a shortened procedure for administrative hearings, in- 
volving the submission of evidence in the form of written statements 
upon consent of the parties. See, e. g., the rules in title 9, Code of 
Federal Regulations, section 202.17 under the Packers and Stockyards 
Act and the rules in title 7, Code of Federal Regulations, sections 47.20 
and 47.38 under the Perishable Agricultural Commodities Act. The 
rules of practice also generally provide for the admission of affidavits 
if the evidence is otherwise admissible and if the parties agree that affi- 
davits may be used. (See,e. g., 9 C. F. R. 202.11 (e) (4) and 7 C. F. R. 
47.15 (f) (4).) The rules further provide for the admissibility of 
true iertig of the records of the Department and other official docu- 
ments (9 C. F. R. 202.11 (e) (5); 7C. F. R. 47.15 (b) (5) and 900.8 
(d) (8)), and for the receiving in evidence of written statements, 
charts, tabulations, and similar data “aries in evidence at a hearing 
(e. g., 7 C. F. F. 47.15 (£) (6), 900.8 (d) (4) 

The rules provide for the te iking and ae of depositions as specified 
below. 

Upon application of a party to the proceeding, the examiner may 
order the taking of a deposition. Such order is filed with the heari ing 
clerk and served upon the parties. It states the time and place of the 
examination, the name of the officer before whom the examination is 
to be made, and the name of the deponent. The deponent is examined 
under oath or affirmation and is subject to cross-examination. The 
transcript of the deposition is read to the deponent and is signed by 
him. The officer certifies on the deposition that the deponent was duly 
sworn and that the deposition is a true record of the deponent’s testi- 
mony. The officer then securely seals the deposition in an envelope 
and forwards it to the hearing clerk. Such a deposition may be used 
in a proceeding if the examiner finds that the evidence is otherwise 
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admissible and that one of several specified circumstances exists which 
makes it desirable in the interest of justice to allow the deposition to 
be used. 

Section 202.12 of the rules of practice under the Packers and Stock- 
yards Act (9 C. F. R. 202.12), sets forth the rules governing the tak- 
ing and use of depositions in proceedings under that act. Comparable 
provisions are contained in the rules of practice under other acts 
administered by the Department. 

With respect to informal hearings, opportunity is afforded all inter- 
ested parties to submit written dé ata, View Ss, or arguments. 

(6) What has been the usefulness of such procedures i in the expe- 
rience of your organization 4 

The shortened procedures referred to under 7 (a) are frequently 
used in reparation proceedings under statutes such as the Perishable 
Agricultural Commodities Act. The submission of evidence at hear- 
ings in the form of authentic, relevant statements, charts, tabulations, 
and similar data has been found to be extremely useful. Provision for 
the admission of copies of Department records and other official docu- 
ments is also very useful and 1s resorted to quite often. 

8. In what circumstances and pursuant to what authority are formal 
hearings not held in public by your organization ? 

All formal heari ings, except hearings relating to personnel matters, 
are held in public. 

9. What is the procedure, if any, for consolidation of hearings 
within your organization ? 

The regulations or rules of practice under some of the acts admin- 
istered by this Department specifically provide for the consolidation 
of hearings in certain situations. The regulations governing the hear- 
ings before farmer review committees under the Agricultural Adjust- 
ment Act provide for consolidation of hearings where two or more 
applications for review relate to the same commodity and the same 
farm. See also the rules under the Agricultural Marketing Agreement 
Act in title 7, Code of Federal Regulations, section 900.56. Even in 
the absence of such specific provision, it is the practice to consolidate 
hearings where the subject matter of the hearings and the parties 
are such that consolidation will not adversely affect the rights of the 
parties and will result in the most expeditious and economical han- 
dling of the hearings. For example, hearings in reparation proceed- 
ings ‘under the Perishable Agricultural Commodities Act may be con- 
solidated at the request of the parties where a common question of 
fact or law is involved or a joint hearing may be held under the 
Agricultural Marketing Agreement Act on the promulgation of 
amendments which are common to several orders under the act. 

10. In what circumstances does your organization fail to give notice 
of denials, or decline to give the reasons for denials? (See : sec. 6 (d) 
of the Administrative Procedure Act.) 

The Department gives notice of denials of applications, petitions, 
and requests, and the reasons for such denials. In this connection see 
the administrative regulation of the Department in title 7, Code of 
Federal Regulations, section 1.28. 
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DeEcIsIons 


1. What are the procedures within your organization for the fol- 
lowing in connection with a final decision by an agency tribunal or 
senior executive authority: (a) Oral argument; (5) submission of 
briefs; (¢) introduction of new evidence; and (d) retention of juris- 
diction after final decision ? 

(a) Proceedings subject to the requirements of section 7 and 8 of 
the Administrative Procedure Act and reparation proceedings.—In 
proceedings subject to the requirements of sections 7 and 8 of the 
Administrative Procedure Act the rules of practice generally provide 
that oral argument may be had before the Secretary by including 
a request for such argument in the exceptions to the examiner’s report 
or by a a separate request for oral argument prior to the expira- 
tion of the last date for the filing of such vo eptions. (See 7 C.F. R. 
47.40: 9 C. F. R. 123.15, 202.19 (a), 202.3 6 (b) ; 17 C. F. R. 0.19 (a).) 
Under the rules of practice and proc edie (7 7 C.F. R. 900.9 and 900.66) 
under the Agricultural Marketing Agreement Act of 1937, as amended, 
oral argument is afforded the parties when timely request is made 
therefor. The rules of practice under the Federal Seed Act merely 
provide that oral one before the Secretary shall be had if it is 
“duly requested” 7 C. F. R. 201.154 (j)). The rules applicable to 
reparation cases ame the Packers and Stockyards Act provide that 
the examiner shall permit the parties to argue orally at the hearing 
or at some other time prior to final order (7 C. F. R. 202.48). The 
request for such oral argument would usually be made at the hearing. 

Other proceedings. —Generally, specific provision is not made for 

‘al argument in proceedings other than those of the nature referred 
ri above. However, an opportunity to submit views orally is granted 
upon request. 

(6) Generally, the parties are permitted to file briefs regardless of 
the nature of the proceeding. Specific provision is made therefor in 
the rules of practice governing formal proc ae under the various 
acts. (See 7 C. F. R. 47.37 (d), 201.154 (d) ; . F. R. 123.12 (b), 
123.15 (b);9 C. F. R. 202.16 (b), 202.19 (b), see (b), 202.36 (b), 
202.52 (b), 202.55 (b):17 C. F. R. 0.16 (b), 0.19 (b) : see also 7 C. F. R. 
pt. 900.) The rules usually specify the period within which briefs 
may be filed but the examiner may provide for a different period. 
The briefs are filed with the hearing clerk of the Department and 
served upon the parties. In proceedings in which there are no formal 
rules of practice regarding briefs the presiding officer notifies the 
parties at the hearing of the: period in which briefs may be filed. Such 
briefs are generally filed with the presiding officer. 

(c) The rules of practice applicable to formal proceedings under 
the various acts generally provide that an application for reopening 
the hearing to take further evidence must be made by petition to the 
Secretary filed with the heari ing clerk. In general, such petition must 
state the nature and purpose of the evidence to be adduced, shall show 
that the evidence is not merely cumulative, and shall set forth a good 
reason why the evidence was not adduced at the hearing. (See 7 
C.F. R. wean ne s% 7 C. F. R. 201.154 (1) ;7C. F. R. 900.98; 9 C. F. R. 
123.17; 9 C. F. R. and Supp. 202.21, 202.37, 202.57; 17 C. F. R. 0.21.) 

No oe ision is made in the rules of practice governing proceedings 
for the issuance of a marketing order under the. Agricultural Market- 





SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 77 


ing Agreement Act of 1937, as amended, for rehearing after the issu- 
ance of the order, and further evidence can be introduced only if a 
new hearing is held upon a proposed amendment of the marketing 
order or in case a new hearing is held in the event the order fails to 
become effective after its issuance because of disapproval by members 
of the affected industry. 

Regulations (7 C. F. R. 711.1-711.35) governing adjudications by 
farmer ae committees under the Agricultural Adjustment Act of 
1938 (7 U.S.C. 1281 et seq.) provide for reopening of hearings by the 
committee on ith own motion or at the instance of the applicant or the 
Secretary of Agriculture (through his representative). 

There are no specific rules applicable to the introduction of new evi- 
dence in other types of proceedings, but the principles set forth in 
the rules of practice discussed above would be applied. 

(7) The rules of practice governing formal proceedings generally 
provide for reconsideration, rehear ing, and reargument after the entry 
i the final orders in such proceedings. (See 7 C. F. R. 47.24, 47.42; 

F. R. 201.154 (1); 7C. F. R. 900.68; 9 C. F. R. 123.17; 9 C. F. R. 

ais Supp. 202.21, 202.37, 202.57; 17 C. F. R. 0.21.) Under the proce- 
dure set forth in title 9, Code of Federal Regulations, and Supplement 
section 202.37, rate proceedings under the Packers and Stockyards Act 
are subject to reopening at any time. Under section 900.67 of the 
rules under the Agricultural Marketing Agreement Act (7 C. F. R. 
900.67), tentative orders may be issued, in which event opportunity is 
afforded for the filing of exceptions and jurisdiction is retained for 
the purpose of making any necessary changes prior to the effective 
time of the tentative order (i. e., the day following the date of expira- 
tion of the period fixed for the filing of exceptions). Somewhat simi- 
lar procedure for tentative orders is provided by the rules of practice 
under the Packers and Stocky: _ Act (7 C. F. R. 202.20, 202.56), the 
Commodity Exchange Act (17 C. F. R. 0.20, 0.27), and the virus- 
serum-toxin provisions of the act w March 4, 1913 (9 C. F. R. 123.16). 

With these exceptions, in connection with shes types of proceed- 
ings there is no specific procedure applicable to the retention of juris- 
diction after final decision. Where such action is necessary jurisdic- 
tion is retained by specific provision in the final decision. For exam- 
ple, in a dise iplin: iry proceeding under the Packers and Stockyards 
Act in which it is concluded that the respondent is insolvent within 
the meaning of the act, the order would normally suspend the re- 
spondent’s registration for a specified period of time and thereafter 
until the respondent shows himself able to discharge all his obliga- 
tions as they accrue. Such an order would further provide that at the 
respondent’s request and when respondent made such a showing, a 
supplemental order would be issued terminating the suspension after 
the specified period of suspension. 

Parties are accorded the right of petition for amendment or repeal 
of any existing rule and the Secretary has the same jurisdiction with 
respect to such petition as he has in the initial issuance of the rule. 

2. Please describe the nature of the final orders which can be issued 
by your organization pursuant to statutory and other authority, par- 
ticularly with reference to the following powers: (a) mandator y; (d) 
cease and desist; (¢) licensing; (d) authorization of action; (e) cer- 
tification; (f) declaratory ruling; (g) withholding funds, benefits, or 
other monetary awards; (i) penal provisions; and (7) fines. 
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(a) The Department issues orders of a mandatory nature under the 
authority of various statutes. Some examples of such orders are the 
following: 

(1) Under the authority of section 401 of the Packers and Stock- 
yards Act (7 U.S. C. 221), the Department issues orders prescribing 
the manner and form in which accounts, records, and memorandums of 
persons subject to the act shall be kept. Orders in such cases gen- 
erally contain detailed findings with respect to the failure to keep 
proper books and records and. require respondents to keep accounts, 
records, and memorandums which fully and correctly disclose all trans- 
actions involved in their business. 

(2) Under the authority of sections 310, 311, and 504 of the Pack- 
ers and Stockyards Act (7 U.S. C. 211, 212, 218¢), the Department 
may prescribe rates, charges, regul: ations, and practices to be followed 
by stockyard owners, market agencies, and poultry licensees. 

(3) In reparation proceedings under the Packers and Stockyards 
Act (7 U. S. C. 210) and the Perishable Agricultural Commodities 
Act (7 U.S. C. 499g), the Secretary may issue orders directing one 
party to pay a certain sum of money to another within a specified 
time. 

(4) Under the Agricultural Marketing Agreement. Act of 1937 (7 
U.S. C. 601 et seq.), marketing orders govern the handling of speci- 
fied agricultural commodities or products and, therefore, all such 
orders are mandatory in nature in that all persons regulated thereby 
(referred to as “handlers” ) must conform their operations and activ- 
ities to the provisions of the regulatory program. 

(5) Under sections 5 and 5a of the ( Commodity Exchange Act (7 
U.S. C. 7, 7a), the Department may order contract markets to keep, 
and to require warehouses storing commodities for delivery on futures 
contracts to keep, records for a certain period. 

(6) Under section 5a of the Commodity Exchange Act (7 U.S. A. 
7a), the Department may order a contract market to provide cae 
period during which contracts of sale of a future may be satisfied by 
delivery of the actual cash commodity and to require the party making 
delivery of a commodity on a futures contract to furnish the party 
obligated to accept delivery thereof longer notice of delivery than that 
specified in the act when he finds that such longer notice is necessary 

to prevent or diminish unfair trading practices. 
(7) Under section 6 (b) of the ¢ ‘ommodity Exchange Act (7 U.S.C. 
9), the Department may order contract markets to refuse all tr: ading 
privileges to any person who is violating or has violated any of the 
provisions of the act or any of the regulations thereunder, or has 
manipulated or is attempting to manipulate the market price of any 
commodity in interstate commerce or for future delivery on or subject 
to the rules of any board of trade. 

(8) Under section 1 of the Plant Quarantine Act (7 U.S. C. 154), 
this Department may require imported plants to be held under post- 
entry quarantine. (See 7 C. F. R. Supp. 319.37-19.) 

(9) Disinfection of vehicles and facilities and disposal of materials 
related to the interstate shipment of animals is a by various 
regulations under the act of February 2, 1903 (21 U. SiC. 111, 120), 
and other animal quarantine laws, e. g., the provisions in title 9, Code 
of Federal Regulations, and supplement, sections 72.22—72.24, 78. f (d), 
78.2 (h), and 79.5. 
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(10) Under the Meat Inspection Act (21 U.S. C. 72, 74), federally 
inspected establishments are required to destroy for food oar poses con- 
demned carcasses, parts thereof, and meat food products. 

(6) The Department has authority to issue cease-and-desist orders 
under v = ious statutes. For example, the Packers and Stockyards Act 
(7 U.S. C. 193, 211, 213, 218c) authorizes the Secretary, after notice 
and al aring, to make an order requiring any stockyard owner, market 
agency, de: aler : poultry handler, or packer to cease and desist from 
continuing certain violations of the act to the extent that the Secre- 
tary finds that such violations do or will exist. The cease-and-desist 
order in such cases contains, among other things, detailed findings of 
fact and requires that the respondent cease and desist from engaging 
in the acts or practices set forth in the findings of fact. Similar “orders 
may be issued under section 409 of the Federal Seed Act (7 U.S. C. 
1599). 

Under the Commodity Exchange Act the Commodity Exchange 
Commission may issue cease and desist orders against boards of a 
and their officers and employees under certain circumstances (7 U. 

C . ae 

(ce) and (d) The nature of the various types of licenses and other 
grants of authority which can be issued by the Department is fully 
set forth in the reply to the group of questions under the heading “5. 
Licensing and Other AdministrativeFunctions.” The Department has 
authori ity to issue appropriate orders, denying, suspending, revoking, 
or otherwise terminating such licenses and other grants of authority, 
under certain specific conditions. The Department can also debar 
applicants from receiving services provided under certain acts as 
listed under said heading. The Department is also authorized to fix 
penalties for marketings in excess of certain quotas or allotments as 
stated in paragraph 2 ch. 

(e) The nature of the certificates which can be issued by the De- 
part is fully set forth in the answer to the group of questions under 
the heading “5. Licensing and Other Administrative Functions.” The 
Department also has authority to issue appeal or corrected certificates 
to supersede the original certificates and to debar applicants from re- 
ceiving inspection and certification service. 

{f) Orders under the Packers and Stockyards Act declaring and 
prescribing what will be a just and reasonable charge for a particular 
stockyard service and what regulation or practice will be just, reason- 
able, and nondiscriminatory, referred to in the answer to question 
2. a, fall within this category as well as the “mandatory” category. 

Under section 5 (d) “of the Administrative Procedures Act (5 
U.S. C. 1004 (d)), any Department has authority to issue declaratory 
orders to terminate a controversy or remove uncertainty. Only one 
order of a declaratory nature has been issued since 1946. This order 
was issued at the request of Cargill, Inc., operator of a large grain 
warehouse, to determine a controv ersy between it and the Cc hicago 
Board of Trade concerning the authority of the latter to issue certain 
rules imposing conditions upon federally licensed warehouses. 

(g) Rules and regulations issued by the Secretary and published 
in the Federal Register set forth the circumstances and conditions un- 
der which conservation and sugar payments are made pursuant to the 
Soil Conservation and Domestic Allotment Act, as amended, and the 
Sugar Act of 1948, as amended, respectively. 
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(A) Penalties applicable to marketings of a commodity in excess 
of quotas “s ae under the Agricultural Adjustment Act of 
1938 (7 U. § 1281 et seq.) are fixed by the Secretary of Agricul- 
ture in ace cae e with the statutory formula. 

(¢) Not applicable. 

3. Under what conditions and pursuant to what statutory and other 
authority does your organization issue intermediate orders pending 
final adjudication of any controversy ? 

Under section 317 of the Packers and Stockyards Act (7 U.S. C. 
217a) and sections 25 and 12 of the United States W arehouse Act 
(7 U.S. C. 246, 253), respectively, this Department may issue inter- 
medi: oo orders temporarily suspending brand inspection authoriza- 
tions and various kinds of licenses pending the institution of formal 
proceedings for the revocation of such authorizations or the suspension 
or revocation of such licenses. Section 306 of the Packers and Stock- 
yards Act authorizes the suspension of a schedule of rates or practices 
pending completion of a hearing as to the reasonableness thereof. 

Section 7 of the Perishable Agr icultural ( Ssmamciitthiel Act (7U.S.C. 
499 g) provides that, where respondent admits liability for a portion 
of the amount claimed in a complaint, the Secretary may issue an 
order directing respondent to pay that portion to complainant, leaving 
respondent’s liability for the disputed portion to subsequent determi. 
nation. 

Any person who files a 15 (A) petition under the Agricultural Mar- 
keting Agreement Act of 1937 (7 U. S. C. 601 et. seq.) may file a 
separate applic ation, pursuant to section 900.70 of the applic: able rules 
of practice (7 C. F. R. 900.70), for an order postponing the effective 
date of, or suspending the application of, a marketing order, or any 
provision thereof, or any obligation imposed in connection therewith, 
pending final determination of the proceeding. 

4. (a) In what types of cases has your organization delegated the 
making of initial decisions to the presiding officers at hear ings under 
section 7 of the Administrative Procedure Act. (See sec. 8 (a).) 

There are no cases in which presiding officers have been delegated 
authority to make initial decisions under section 7 of the Administra- 
tive Procedure Act. 

(6) If no such delegation has been made, what are your reasons 
for such failure to delegate authority ? 

This Department has refrained from making such delegation in 
order to insure consistency of policies established | by the decisions. 

. In what types of cases does your organization omit recommended 
ea. isions pursuant to section 8 (a) (2) of the Administrative Pro- 
cedure Act ? 

Under the rules of practice and procedure ae proceedings 
to formulate marketing agreements and orders, (7 C. F. R., pt. 900), 
recommended decisions are omitted if the Secretary aan on the basis 
of the record that due and timely execution of his functions impera- 
tively and unavoidably requires such omission. 

No recommended decision is issued in quota allotment proceedings 
under the Sugar Act of 1948, as amended, since the delay necessary for 
issuance of a recommended decision would involve the risk of some 
allottees marketing sugar in excess of the allotments to which they 
would be entitled under the final allotment order. 
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APPEALS 


1. (a) There are no types of cases handled by this Department in 
which hearing officers take final administrative action with respect 
to the rights ‘of interested parties without further appeal to higher 
authority. However, as heretofore noted, the judicial officer of the 
Department has been delegated authority to take final action in con- 
nection with regulatory matters subject. to sections 7 and 8 of the 
Administrative Procedure Act (10 F. R. 13769, 19 F. R. 74). 

(6) and (c) The administrators, division directors, and other offi- 
cials are authorized to take final action in the following matters 
The administrators have been delegated all the authority of ‘the Secre- 
tary with respect to the programs ‘assigned to them, with a few speci- 
fied exc eptions (19 F. R. 74). Subject to such exceptions, they are 
authorized to take final action with respect to the issuance of regula- 
tions and the administration of the programs assigned to them. 
The administrators generally have delegated such authority, except 
for the issuance of regul: ations, to the division directors. (See for 
examples 19 F. R. 35, “514. ) The division directors have delegated 
authority with respect to particular programs to the branch chiefs, 
specifically excepting certain functions. Authority to take certain 
action of a limited nature has been delegated in some instances to 
administrative officials below the rank of branch chiefs. In connec- 
tion with certain grading activities conducted under statutes admin- 
istered by the Department, provision is made for appeals of grade de- 
terminations to ane isory officials and boards of appeal designated 
for such purpose. See for examples the regulations under the United 
States Grain ee ee te Act (7 U.S. C. 71 et seq., 7 C. F. R. 26.47 et 
seq.) and the regulations governing meat grading under the Agri- 
cultural Marketing Act of 1946 and the annual appropriation acts 
for the Department (7 U.S. C. 1621 et seq., 7 U. S. C. 414, 7 C. F. R. 
53.26 et seq.). Of course, the actions of all the designated officials 
are reviewable by their superiors. 

Decisions in connection with claims for payments under the Soil 
Conservation and Domestic Allotment Act, as amended, and the 
Sugar Act of 1948, as amended (7 U.S. C. 1100 et seq., 16 U.S. C. 
590a et seq.), are appealable to higher authority as follows. Any 
farmer who is dissatisfied with the decision of the county commit- 
tee denying a payment or reducing a payment may appeal the decision 
to the State committee and then to the appropriate bureau head in 
Washington. The program regulations issued by the Secretary of 
Agriculture pursuant to the author ity of these statutes prese ribe the 
procedure for such appeals. (See 7 C. F. R., pts. 855, 857, and 1101, 
and 18 F. R. 4882 and 7159.) 

The county committee, which makes the initial decision, is first 
requested to reconsider its decision. If the farmer is then dissatis- 
fied, he may within a prese ribed period appeal the decision to the 
State committee. If the State committee denies the appeal the farmer 
may, within a prescribed period, appeal to the head of the appropriate 
office in Washington, whose decision is final. 

Any administrative action or decision concerning programs under 
sections 1-6 of the act of April 27, 1935, is appealable to ar Admin- 
istrator, Soil Conservation Service (16 U .» C. 590d, 7 U. S. C. 1011 
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(f), title 9, ch. 1, sec. 3, Administrative Regulations, U. S. D. A., 
title 9, ch. 4, sec. 1, id., 7 C. F. R. 600.7). 

Certain other types of ‘ases in which such final action is taken are 
referred to in the answers to the various questions under “3. Rule- 
making” and “6. Claims By and Against Government.’ 

There is no provision in the Rur al Electrification Act of 1936, as 
amended (7 U. S. C. 901 et seq.), or in the procedure thereunder for 
any appeal from the decision of the Administrator of the Rural Elec- 
trification Administration to make a loan or deny an application for a 
loan or to deny a requisition for advances under an existing loan con- 
tract or to disapprov e any proposed action by a borrower under vari- 
ous provisions of the loan contract, mortgage or deed of trust which 
require REA approval of certain proposed borrower action. There 
is no provision in the Rural Electrification Act for judicial review of 
REA administrative action. There is, however, now pending in the 
Court of Appeals for the District of Columbia (Aansas City Power & 
Light Co. et al. v. McKay et al., case No. 12067) a suit in which a 
number of power companies have challenged the validity of certain 
REA loans on the ground that they exceeded statutory authority. 
The district court had held that the plaintiffs had standing to sue but 
decided on the merits that the loans were valid under the Rural Elec- 
trification Act. The United States, however, is reasserting in the 
court of appeals’ proceedings its position that there is no st: anding to 
sue on the part of the power companies. 

2. (a) In proceedings subject to sections 7 and 8 of the Administra- 
tive Procedure Act, a recommended decision is prepared by the hear- 
ing examiner, filed with the hearing clerk, and served upon the parties. 
The rules of practic e governing suc ch proceedings provide that within 
a specified period of time after the service of such recommended deci- 
sion any party may file exceptions thereto. (See exhibits D-1, D-2, 
D-3, D-4.) Such exceptions are filed with the hearing clerk and 
become a part of the record transmitted to the judicial officer for the 
making of the final order on behalf of the Secretary. A party may 
also request oral argument before the Secret: Ay with respect to such 
exceptions. (See 7 C. F. R. 47.41, 201.154 (h)-(k), 900.12, 900.64; 
9 C. F. R. 202.16 (d). 202.18—-202.20, eel al 06; 17 C. F. R. 0.16 
(d), 0.18-0.20.) 

In proceedings not subject to sections 7 and 8 of the Administrative 
Procedure Act, where a hearing is held, the presiding officer usually 
prepares a recommended decision which in some types of cases is 
served upon the parties and in other types of cases is not. Where the 
recommended decision is served upon the parties they are afforded 
an opportunity to file exceptions. 

(6) and (c) Officials specified in both (4) and (¢c) recommend 
to their superiors the final action that should be taken with reference 
to matters assigned to them. This is done by informal communication 
bet ween officials concerned. 

Regulations issued pursuant to section 205 (a) of the Sugar Act 
of 1948, as amended (7 U.S. C. 1115 (a)), which govern proceedings 
for allotment of sugar quotas, provide for an initial or recommended 
decision by the Administrator of the Commodity Stabilization Serv- 
ice. This recommended decision is made on the basis of the record 
developed at a public hearing and all interested parties are afforded 
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an opportunity to file exe eptions to the initial or recommended decision 
before it is submitted to the Sec retary of Agric vulture for final action. 

Any administrative action or decision concerning Forest Service 
programs is appealable to the Secretary (36 C. F. R. 211.2). 

3. Under section 317 of the Packers and Stockyards Act the See- 
retary may, after hearing, revoke a brand inspection authorization 
issued under section 317 of the act, if he deems such revocation to 
be in the public interest. The order of the Secretary revoking any 
registration or authorization is not subject to review (7 U.S. C. 217a 
(d )). (See also the answers to question 1 (6) and (c), above.) 

4. See answer to question 1 (a), above. 

Section ft } of the Agricultural Adjustment Act of 1938, as amended 
(7 U. S. C. 1363), provides for review of farm marketing quotas and 
farm acreage allotments by a review committee of farmers. The 
Secretary of Agriculture has issued detailed procedural regulations 
governing the manner in which such review proceedings shall be 
conducted. (See 7 C. F. R., pt. 711.) In general, the farmer is re- 
quired to file an application for review setting forth pertinent facts 
and reasons in support of his application. The review committee is 
then required, after appropriate notice, to accord the farmer a,hearing 
at which the farmer and the Secretary of Agriculture, acting through 
the local county committee, may appear and present evidence bearing 
upon the correctness of the marketing quota or acreage allotment 
under review. After a full and fair hearing as provided ‘by the regu- 
lations, the review committee is required to render a decision in the 
course of which it must make appropriate findings and conclusions 
va set forth its reasons therefor. 

If the Secretary of Agriculture refuses to designate as a con- 
erent market under the ( ‘ommodity Exchange Act any board of trade 
that has made application therefor, such board of trade may —— 
to the Commodity Exchange Commission, consisting of the Secretary 
of Agric wa the Secretar y of Commerce, and the . Attorney General 
TREES Since there has never been such an appeal taken by 
a board of Sth the Department has not established specific rules of 
practice with respect thereto. 

The authority vested in the Department under the Defense Produc- 
tion Act of 1950, as amended, is subject to the overall direction and 
control of the Office of Defense Mobilization. 

6. Under section 10 of the Administrative Procedure Act all final 
agency action is subject to judicial review except so far as (1) statutes 
preclude review or (2) agency action is by law committed to agency 
discretion. Revocation of a brand inspection authorization, referred to 
in the answer to question 3 above, is one type of case coming within 
the first exception of section 10. It may be stated that except for 
the cases referred to in the answer to question 3 above and cases in 
which agency action is by law committed to agency discretion all 
cases handled by this Department are considered subject to judicial 
review. Some types of cases handled by this Department wherein 
final administrative action with respect to the rights of interested 
parties is made reviewable in a court of law by id statutory pro- 
visions, together with citations of pertinent authority therefor, are as 
follows: 
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(a) Commodity Exchange Act cases for review by United States 
courts of appeal of orders suspending or revoking the registration of 
any futures commission merchant or floor broker (7. U. S. C. 6g) ; 

(6) Commodity Exchange Act cases for the setting aside or modifi- 

‘ation by United States courts of appeal of the suspension or revoca- 
tion of the designation of any board of trade as a contract market (7. 
U.S. C. 7b, 8) ; 

(c) Commodity Exchange Act cases for the review by United States 
courts of appeal of orders requiring all contract markets to refuse cer- 
tain persons trading privileges thereon and suspending or revoking 
the registration of certain futures commission merchants or floor 
brokers (7 U.S.C.9); 

(d) C ommodity Exchange Act cases for the review by U nited States 
courts of Appeal of orders relating to the exclusion of certain coopera- 
tive associ: ee from membership i in and privileges on certain boards 
of trade (7 U.S.C. 10a); 

(e) Cccantnties Exchange Act cases for the setting aside or modifi- 

vation Py, United States courts of appeals of cease and desist orders 
(7 U.S 15a) ; 

(f) pikken. and Stockyards Act cases for the review by United 
States courts of appeal of certain or te (principally cease : and desist 
orders) made under the act (5 U. S. C. 1031 et seq.; 7 U. S. C. 194, 
217); 

(g) Packers and Stockyards Act cases for the enforcement by 
United States district courts of certain orders other than for the pay- 
ment of money (7 U.S.C. 216) ; 

(h) Federal Seed Act cases for the setting aside or modification by 
United oe wee courts of appeal of cease and desist orders under the 
act (7 U.S. C. 1600) and for the enforcement of such orders by United 
States ear appeal (7 U.S. C. 1601) ; 

(4) cases under section 365 of the Agricultural Adjustment Act of 
1938, as amended (7 U. S. C. 1365), for the review, by the United 
States district court, or by a State court having general jurisdiction, 
sitting in the district or county in which the farm is located, of deci- 
sions of the review committee referred to in 4 above with respect to 
farm marketing quotas and acreage allotments; 

(7) cases under the Soil Conservation and Domestic Allotment Act, 
as amended, and the Sugar Act of 1948, as amended (7 U.S. C. 1100 
et seq., 16 U.S. C. 590a et seq.), for the review of decisions denying or 
reducing a payment ; 

(k) Perishable Agricultural Commodities Act cases for the review 
by United States ¢ ee, of appeal of orders suspending, revoking, or 
denying licenses (5 U. S. C. 1031 et seq., 7 U.S. C. 499a et seq.), “and 
for the appeal of es ation orders (7 U.S. C. 499g (c) to United 
States district courts; and 

(7) Agricultural Marketing Agreement Act of 1937 cases for the 
review by United States district courts of rulings with respect to a 
petition filed by a handler subject to a marketing order praying for 
modification thereof or to be exempted therefrom. 
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1. Please summarize the powers assigned by statute and Executive 
order to your organization, citing pertinent authority, classifying 
these powers as follows: (a) executive (administrative) ; etc. 

The following powers have been assigned to this Department by 
statute and Executive order. 

(a) Executive (administrative): The Department has been as- 
signed responsibility for the administration of numerous statutes. 
See attached exhibit C containing a summary of the principal statutes 
administered by the Department. 

(6) Legislative (rulemaking) : Most of the statutes assigned to the 
Department specifically authorize the Department to issue rules and 
regulations required to effectuate the programs contemplated by the 
legislation. General rulemaking authority is contained in the follow- 
ing statutory provisions and provisions of a Presidential proclama- 
tion: Commodity Exchange Act (7 U.S. C. 12a) ; United States Grain 
Standards Act (7 U.S. C. 84); Federal Insecticide, Fungicide, and 
Rodenticide Act (7 U. S. C. 135d) ; Insect Pest Act (7 U.S. C. 143) ; 
plant pest-control authority (7 U.S. C. 147a) ; Mexican Border Act 
(7 U. S. C. 149): Golden Nematode Act (7 U. S. C. 150e); Plant 
(Quarantine Act of 1912 (7 U.S. C. 159, 160, 161, 162, 167) ; Packers 
and Stockyards Act, 1921 (7 U, S. C. 203, 218a, 222, 228); United 
States Warehouse Act (7 U. S. C. 268); Wool Standards Act (7 
U.S. C. 415d); Produce Agency Act (7 U. S. C. 494); Perishable 
Agricultural Commodities Act (7 U.S. C. 4990); Export Apple and 
Pear Act (7 U. S. C. 587); Federal Seed Act (7 U. S. C. 1592); 
Agricultural Marketing Act of 1946 (7 U.S. C. 1624) ; the Sugar Act 
of 1948 (7 U.S. C. 1153); the Agricultural Adjustment Act of 1938 
(7 U.S. C. 1875) ; the Federal Crop Insurance Act (7 U.S. C. 1516) ; 
the Standard Container Act of 1916 (15 U. S. C. 257h); the Soil 
Conservation and Domestic Allotment Act (16 U. S. C. 590g-q) ; 
import animal and meat provisions of the Tariff Act of 1930 (19 
U.S. C. 1306 (c)); Meat Inspection Act and Horse Meat Act (21 
U.S. C. 89, 96); animal quarantine laws. (21 U. S. C. 102, 103, 104, 
105, 111, 112, 114, 114a, 114a—1, 116, 120, 125) ; virus-serum-toxin law 
(21 U. S. C. 151, 154): provisions of the Internal Revenue Code de- 
rived from the United States Cotton Futures Act (26 U.S. C. 1927) ; 
the export animal accommodations authority (46 U.S. C. 466a) ; the 
Defense Production Act (50 U.S. C. 2154); and Presidential Procla- 
mation 3019 dated June 8, 1953 (18 F. R. 3361), as amended. 

In addition to the general rulemaking authority mentioned above, 
the Department is authorized to promulgate the following types of 
rules: Rules prescribing requirements, other than grade, for export 
apples and pears under the Export Apple and Pear Act (7 U.S. C. 
581 et seq.) ; tolerances for standard containers under the standard 
container acts (15 U. S. C. 251-2571); standards for agricultural 
commodities under statutes such as the United States Grain Standards 
Act (7 U.S. C. 71 et seq.), the Wool Standards Act (7 U. S. C. 415b 
et seq.), the Cotton Standards Act (7 U.S. C. 51 et seq.), the Agri- 
cultural Marketing Act of 1946 (7 U.S. C. 1621 et seq.), and the Naval 
Stores Act (7 U.S. C. 91 et seq.) ; rules prescribing rates and charges 
under the Packers and Stockyards Act (7 U. S. C. 181 et seq.) ; 
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notices of the posting and deposting and designation and vacation of 
designation o markets under the Packers and Stockyards Act (7 
U. S. C. 181 et seq.), the Commodity Exchange Act (7 U.S. C. 1 
et seq.), and the provisions of the Internal Revenue Code derived from 
the United States Cotton Futures Act (26 U. 5S. C. 1927) ; quaran- 
tines, or notices of the existence of animal or plant diseases or insect 
pests in specified areas, under the animal quarantine laws (21 U.S. C. 
101 et seq.) and the Plant Quarantine Act of 1912 (7 U.S. C. 151 
et séq.) ; and orders regulating the handling of agricultural commod- 
ities under the Agricultural “Marketing Agreement Act of 1937 (7 
U.S. C. 601 et seq.) . 

(c) Judicial (case adjudication) : Numerous statutes administered 
by the Department authorize the Department to exercise adjudicatory 
functions. <A list of pertinent statutory provisions is set forth under 
the heading “1 (b) Adjudicatory,” beginning at page 9 of the reply of 
this Department to the questionnaire from the President’s Conference 
on Administrative Procedure and continuing through page 22. See 
also pages 2 and 3 of the supplement to such reply. The appendix to 
1 (b), beginning at page 23 of such reply and continuing through 
page 31 thereof, contains a list of representative provisions of regu- 
lations of this Department governing adjudicatory hearings not pro- 
vided for by statute. Copies of the reply and supplement are attached 
as exhibit B. . 

Please describe the extent to which the powers required to be 
gineiens by the commissioners, administrators, and similar chief ex- 
ecutive officials are delegated to the staff within your organization. 

Pursuant to Reorganization Plan 2 of 1953 (18 F. R. 3219) all 
the authority of the Secretary of Agriculture, with a few specified 
exceptions, has been delegated to the Under Secretar y and the several 
Assistant Secretaries (19 F. R. 5155). The administrators of the 

various Department agencies have been delegated full authority to 
ae the programs assigned to their respective agencies (19 
F. R. 74). The administrators generally have delegated authority, 
with the exception of the authority to issue regulations, to the officials 
directly charged with the administration of the various regulatory 
statutes. The power to make loans under the Rural E lectrification 
Act of 1936 (7 U.S. C. 901 et seq.) has not been delegated by the 
Administrator of the Rural Electrification Administration to anyone 
else in the Administration. However, certain of the Administrator’s 
powers to review proposed borrowers’ aetions affecting security for 
REA loans, pursuant to provisions of loan agreements with borrow- 
ers, have been delegated by the Administrator to certain staff mem- 
bers. These delegations have been published in the Federal Register. 
(See par. L of the answer to question 1 under the heading “3. Rule- 
making”. ) ey has been delegated to the judicial officer of the 
Department to take final action in regulatory matters subject to sec- 
tions 7 and 8 of the Administrative Procedure Act (10 F. R. 18769; 
19 F. R. 74). 

3. In what circumstances do officers, employees, or agents engaged 
in the performance of investigative or prosecuting duties within your 
organization participate or advise in the making of final decisions 
and recommended and initial decisions at the following stages: (a) 
Formal or informal hearing; etc. 
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Except as noted below, in connection with formal proceedings sub- 
ject to sections 7 and 8 of the Administrative Procedure Act, officers, 
employees, or agents engaged in the performance of investigative or 
prosecuting duties within the Department do not participate or ad- 
vise in the making of final decisions or recommended or initial de- 
cisions at any of the stages specified in this question, other than as 
witnesses or counsel in public proceedings. In those cases in which 
the respondent admits the facts necessary to the Secretary’s jurisdic- 
tion, waives oral hearing, and consents to the issuance of an order, 
attorneys in the Office of the Solicitor at the request of the judicial 
oflicer may prepare suggested final decisions and orders, based upon 
the pleadings and the consent document. The county committees 
which establish thet farm marketing quotas and acreage allotments 
under the Agricultural Adjustment Act of 1938, as amended, appear 
before the farmer review committees provided for by the statute in 
formal proceedings to determine the correctness of such quotas and 
allotments. The county committees do not otherwise participate or 
advise in the making of final decisions in regard to the correctness of 
these quotas and allotments. In connection with rate proceedings 
under the Packers and Stockyards Act which are exempt from the 
provisions of section 5 (c) of the Administrative Procedure Act re- 
lating to separation of functions, and in proceedings not subject. to 
sections 7 and 8 of the Administrative Procedure Act, the aforesaid 
oflicers, employees, or agents may participate or advise in the making 
of final and recommended and initial decisions at any of the stages 
referred to in this question. 

4. In what circumstances do commissioners, administrators, or simi- 
lar chief executive officials of your organization participate personally 
in proceedings within your organization with respect to: (a) Initiating 
investigation ; ete. 

(a) The Secretary, Under Secretary, Assistant Secretaries, admin- 
istrators and similar chief executive officials of the Department may 
personally initiate investigations, but they do not personally conduct 
investigations, prepare cases for prosecution after investigation, par- 
ticipate in preliminary consultations and conferences, or participate 
as advocates in hearings. The Secretary, Under Secretary, Assistant 
Secretaries and the judicial officer have authority to preside at hearings 
in lieu of other hearing officers but this is rarely done. 

(6) What procedures are adopted by commissioners, administrators, 
or similar chief executive officials within your organization to assure 
fair and unbiased adjudication of cases in which they have participated 
in either the investigative or prosecuting stages ? 

No procedures have been adopted by the Department to assure fair 
and unbiased adjudication of cases in which chief executive officials 
participate in either the investigative or prosecutive stages, because 
it is not the practice for such officials to participate in such stages of 
cases. 

5. In reviewing recommended or initial decisions of hearing officers 
and subordinate administrative officials, commissioners, administra- 
tors, chairmen, and similar chief executive officials within your organi- 
zation utilize the advice and services of which of the following: (a) 
An independent review staff directly responsible to the chief executive 
officials and not a part of any other subdivision of your organization ; 
etc. 
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(a) The Department utilizes the services of the judicial officer and 
his staff in regulatory matters subject to sections 7 and 8 of the Admin- 
istrative Procedure Act. 

As heretofore stated, authority has been delegated to the judicial 
officer of the Department to take final action in such matters (10 F. R. 
13769, 19 F. R. 74). The judicial officer is directly responsible to the 
Secretary and is not a part of any other subdivision of the Department. 

(6) In rate proceedings under the Packers and Stockyards Act, 
which are exempted from the provisions of the Administartive Pro- 
cedure Act relating to separation of functions, and in proceedings not 
subject to sections 7 and 8 of the Administrative Procedure Act the 
reviewing official may utilize the advice and services of the employees 
of the administrative agency, which participated in the investigation, 
prosecution or formulation of the initial decision, and of the Office of 
the Solicitor. As heretofore noted in the answer to question 3, the 
Office of the Solicitor also renders assistance in the preparation of sug- 
gested final decisions and orders in consent cases subject to the require- 
ments of sections 7 and 8 of the Administrative Procedure Act. 

(c) In rulemaking proceedings under the Agricultural Marketing 
Agreement Act of 1937, as amended, the reviewing officers utilize the 
advice and services of marketing specialists. The Office of the Solici- 
tor also renders advice and services to reviewing officials where such 
action is permissible under the Administrative Procedure Act. 

In reviewing recommended for initial decisions of subordinate 
administrative and hearing officers, do commissioners, chairmen, ad- 
ministrators, and similar chief executive officials of your organization : 
(a) Confine the scope of their review exclusively to the official record 
made in the case, of which all parties thereto have notice; etc. 

In proceedings that are required by law to be determined upon the 
record, chief officials rev iewing recommended or initial decisions of 
subordinate administrative and hearing officers necessarily confine 
the scope of their review to the official record made in the case, of 
which all parties thereto have notice. (See, for examples of rules of 
practice prescribing this procedure, 7 C. F. R. 47.23, 47.41; 7 C. F. R. 
900.13, 900.13a, 900.65-900.67.) In other matters, particularly in rule- 
making proceedings, they may consider evidence and information not 
of record, although as a general rule all pertinent facts known at the 
time of the hearings are placed i in the record. Notice to participants 
would be impractical in the case of extensive rulemaking proceedings. 
In any instance in which notice is necessary to protect the rights of the 
parties, such notice would be given. 


DEPARTMENT OF AGRICULTURE, 
Washington, D. C., October 3, 1987. 
Hon. Wittram L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives. 

Dear ConeressmMAN Dawson: This is with further reference to 
your committee’s Questionnaire on Administrative Organization, 
Procedure and Practice. 

Since our letter of January 25, 1957, transmitting material in an- 
swer to your questionaire, the publication, Agriculture Decisions, for 
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December 1956 has been printed and is being forwarded with this 
letter to furnish your committee with the cumulative list of decisions 
in formal proceedings during 1956. 

In addition, we wish to call the committee’s attention to the Cumu- 
lative Pocket’ Supplements as of January 1, 1957, to the Code of 
Federal Regulations. These supplements for titles 6, 7, and 9, to- 
gether with such supplements for part I of title 17 and part II of 
title 36, contains all of the formal rules of the Department published 
in the Federal Register since the last revision of the code. In the 
case of title 7, most of that title was revised as of 1955; therefore, 
the supplements in that regard represent such rulemaking of the 
Department for the year 1956. 

As indicated in the material submitted with our letter of Janu- 
ary 25, 1957, innumerable agency actions not falling within the for- 
mal categories referred to above are required in connection with the 
numerous programs under the more than 100 statutes administered 
by this Department. It is impossible to make a meaningful estimate 
of such actions, which fall within the broad concept of rulemaking 
and adjudication contemplated by your questionnaire, for an annual 
period or other period of time. These programs in one form or 
another affect and have an impact upon everyone engaged in the pro- 
duction or marketing of agricultural commodities and throughout 
the country require thousands of such actions every week. 

In general, we have found the congressional standards in connec- 
tion with the rulemaking and adjudic atory powers exercised by the 
Department adequate in “either statutory language or legislative his- 
tory, and in such instances where this was found not to be the case 
legislative action has remedied the situation. Because of the number 
of statutes involved and the longstanding nature of a substantial 
part thereof, some of which date back to the end of the oe century 
and the beginning of this century, there is not readily available a 
compilation of changes therein which have been enac ted since their 
original enactment. 

It is hoped that the supplemental information furnished herewith 
will be helpful to your committee. 

Sincerely yours, 
Ratpu S. Roserts, 
Administrative Assistant Secretary. 


Farm Crepir ADMINISTRATION, 
Washington, D. C., December 20, 1956. 
Mr. Witi1am L. Dawson, 
Chairman, Committee on Government O perations, 
House of Representatives. 

Dear Mr. Dawson: The Farm Credit Administration makes the 
following reply to the Questionnaire on Administrative Organiza- 
tion, Procedure, and Practice submitted to it with your letter of 
November 19, 1956. 


I. RULEMAKING 


As provided in the Farm Credit Act of 1953 (Public Law 202, 
83d Cong., 67 Stat. 390), the Farm Credit Administration is an inde- 
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pendent agency in the executive branch of the Government. It con- 
sists of the Federal Farm Credit Board, the Governor, and such 
other personnel as are necessary to carry out the functions, powers, 
and duties vested in the Farm Credit Administration. The Federal 
Farm Credit Board has 1 13 members; 1 designated by the Secretary of 
Agriculture, and 12 appointed by the President of the United States, 
1 from each of the 12 farm credit districts after considering nominees 
designated by the 3 borrower groups in each district. The Board 
meets at least 4 times each year and exercises general supervision and 
direction. Subject thereto, all functions, powers, and duties of the 
Farm Credit Administration are exercised and performed by the 
Governor or through such officers and employ ees as he may designate, 
of which there are presently less than 300 in the W ashington office 
and some in the districts. 

The Farm Credit Administration has general supervisory authority 
over: the Federal land-bank system, consisting of the 12 Federal 
land banks, which make long-term farm- mortgage loans, and some 
1,100 national farm loan associations through which such loans are 
made and serviced; the production credit system, consisting of 498 
production credit associations, which make short- and intermediate- 
term production loans to farmers, and the 12 Federal intermediate 
credit banks, which discount loans made by such associations and 
other financing institutions; and the cooperative bank system, consist- 
ing of the 13 banks for cooperatives, 12 district banks and a central 
bank in Washington, D. C., which make loans to farmers’ coopera- 
tive associations. All loans are made by the banks or associations 
which are examined periodically by the Farm Credit Administration, 
which also issues general instructions for their guidance; in some in- 
stances, the actions of the banks and associations are subject to Farm 
Credit Administration approval. 

Besides the permanent Federal farm credit system, described above, 
the Farm Credit Administration also has general direction and super- 
vision of the Federal Farm Mortgage Corporation. The only present 
activity of that Corporation is to dispose of its mineral interests to 
persons owning the surface land and eventually to transfer to the 
Secretary of the Interior such mineral interests as are not sold to the 
surface owners. 

This brief sketch of the Farm Credit Administration is given here 
in an effort to indicate the general scope of our operations, and for the 
bearing it may have on the answers to subsequent questions. 

(a) In several instances, the acts of Congress for which the Farm 
Credit Administration has responsibility specify that the Adminis- 
tration should or may implement certain provisions therein and 
examples will now be noted as to each of the three lending systems. 


Federal land bank system 


The Federal Farm Loan Act, as amended by the Farm Credit Act 
of 1955, includes provisions as follows: 


Such loans may be made (by the Federal land banks) for general agricultural 
purposes and other requirements of the owner of the land mortgaged, under rules 
and regulations of the Farm Credit Administration (12 U. 8. C., supp. III, 771 
Fourth) ; 

Such a deferment (of payment of the principal portions of installments on a 
Federal land bank loan) may be permitted for other purposes (than to pay off 
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a junior lien) for a period not exceeding 5 years under regulations prescribed 
by the Farm Credit Administration (12 U. 8. C., supp. III, 781 Nineteenth) ; and 

The reserves of land banks shall be invested in accordance with rules and 
regulations prescribed by the Farm Credit Administration (12 U. 8S. C., supp. 
III, 902). 

Thereunder, the Farm Credit Administration has included provi- 
sions in the Federal Land Bank Manual issued by it as to loan pur- 
poses, deferment of principal and investment of land bank reserves. 
The provisions as to loan purposes and deferments have been published 
in the Federal Register (21 F. R. 8644, 8646; 6 C. F. R. 10.7, 10.8, 
10.9, 10.59). 


Production credit system 


As to each production credit association, section 20 of the Farm 
Credit Act of 1933 provides (12 U.S. C. 1131d) : 


The Governor [of the Farm Credit Administration] shall have power, under 
rules and regulations prescribed by him * * * to provide for the organization, 
management, and conduct of the business of the association ; 

Section 23 of the Farm Credit Act of 1933, as amended effective 
January 1, 1957, by section 105 (i) of the Farm Credit Act of 1956 
(Public Law 809, 84th Cong., 70 Stat. 665), provides : 

Each production credit association shall, under such rules and regulations 
as may be prescribed by the farm credit board of the district with the approval 
of the Farm Credit Administration, invest its funds and make loans to farmers 
for general agricultural purposes and other requirements of the borrowers. 

Rules and regulations for production credit associations have now 
been prescribed by the farm credit board in each district, with the 
approval of the Farm Credit Administration, and by the Governor of 
the Farm Credit Administration, respectively, to be effective January 
1, 1957, and will be published in the Federal Register. The current 
rules and regulations may be found in title 6, ¢ ‘ode of Federal Regula- 
tions, supplement, part 50. 

Under section 202 ( a) of the Federal Farm Loan Act, as amended 
effective January 1, 1957, by section 104 (b) of the Farm Credit Act 
of 1956 (Public Law 809, 84th Cong., 70 Stat. 663), the power of the 
Feder al intermediate credit banks to make loans to and discount 
paper for production credit associations and other institutions is “sub- 
Ject solely to the restrictions, limitations, and conditions con- 
tained in this act or as may be prescribed by the Farm C redit Ad- 
ministration not inc onsistent with the provisions of this act.” A re- 
vision of the Federal Intermediate Credit Bank Manual issued by the 
Farm Credit Administration is now in the course of preparation to 
reflect changes made by the Farm Credit Act of 1956, effective Jan- 
uary 1, 1957. 

Further, under section 204 (a) of the Federal Farm Loan Act, as 
amended by section 104 (d) of the Farm Credit Act of 1956 (Public 
Law 809, 84th Cong., 70 Stat. 664), effective January 1, 1957: 

Loans and discounts by any Federal intermediate credit bank shall bear such 
rates of interest or discount as the board of directors of the bank shall from 
time to time determine with approval of the Farm Credit Administration, 
but the rates charged financing institutions other than production credit 
associations shall be the same as those charged production credit associations. 

Such approvals by the Farm Credit Administration will be given 
on an individual bank basis. 
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Cooperative bank system 


As provided in section 41 of the Farm Credit Act of 1933 (12 U.S.C. 
1134c), the power of the banks for cooperatives to make loans to co- 
operative associations and others is “[s]ubject to such terms and con- 
ditions as may be prescribed by the Farm Credit Administration.” 
Instructions in this respect have been included in a manual for banks 
for cooperatives. 

Section 8 (a) of the Agricultural Marketing Act, as amended by 
section 109 of the Farm Credit Act of 1955, reads as follows (12 
U.S.C., supp. ITI, 1141f) : 

Loans to cooperative associations made by any bank for cooperatives shall bear 
such rates of interest as the board of directors of the bank shall from time to 
time determine with the approval of the Farm Credit Administration, but in no 
case shall the rate of interest exceed 6 per centum per annum on the unpaid 
principal of a loan. 

Such approvals by the Farm Credit Administration are given on 
an individual bank basis. 

In connection with the provisions made for a new board of directors 
for the Central Bank for Cooperatives, beginning January 1, 1957, 
section 31 of the Farm Credit Act of 1933, as amended by section 104 
of the Farm Credit Act of 1955, includes the following (12 U.S. C. 
supp. ITI, 1134g) : 

The Farm Credit Administration shall prescribe rules and regulations for the 
nominations and elections required by this section. 

The rules and regulations for the 1956 nominations and elections 
were issued, with appropriate ballots, to all cooperative associations 
and the regional banks for cooperatives eligible to vote. 

(6) The authority covered by the statutory provisions mentioned 
in io) is given to the Farm Credit Administration. 

(c) In general, within the Farm Credit Administration: author- 
ity as to the Federal land-bank system is delegated to the Director, 
Land Bank Service: authority as to the production credit system is 
delegated to the Director, Short- Term Credit Service; and authority 
as to the cooperative bank system is delegated to the Director, Co- 
operative Bank Service. 

2. Besides certain specific authorities, examples of which are given 
under 1 (a), the Farm Credit Administration also has general au- 
thority as follows (12 U.S. C., supp. ITI, 665) : 

The Farm Credit Administration is authorized to make such rules and regu- 
lations, not inconsistent with law, as it deems necessary or requisite for the effi- 
cient execution of the provisions of the Federal Farm Loan Act [relating to 
Federal land banks, national farm loan associations, and Federal intermediate 
credit banks], the Farm Credit Act of 1933 [relating to production credit asso- 
ciations and banks for cooperatives], and/or any Act or Acts amendatory thereof 
or supplementary thereto. 

3. There is no significant distinction, as between the categories listed 
in I through XIII, in the rulemaking process followed. 

(a) Before dec iding on a new or changed instruction or manual 
provision or rule, the personnel responsible therefor are expected to 
have information adequate for doing so. The necessary data may have 
been submitted by the interested banks or associations, or may have 
been requested of them, or may have been obtained at the periodic 
meetings of the presidents or other officers of the three systems of 
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banks or upon visits to or examinations of the banks and associations. 
Pertinent information may be sought from any available source. 

(6) In the ways just indicated, through visits or meetings or re- 
quests for or submissions of information, interested persons in the sys- 
tem will usually know of a new rule or change being under considers 
tion. 

(c) In our routine work, public hearings are not customary, al- 
though any views of members of the public ‘which are made known to 
us would be given due consideration. 

(d) The reasons for most rules adopted will usually be apparent. 
On some occasions when one of our manuals is revised, a statement as 
to the reasons for the change may be included in the accompanying 
revision letters. 

(e) Certain of the rules issued by the Farm Credit Administration 
are published in the Federal Register and included in chapter I of 
title 6 of the Code of Federal Regulations. Some informational pam- 
phlets are also printed and available for general distribution. In- 
formation as to the loan services available at the banks and associa- 
tions is generally disseminated, in their respective areas, by the banks 
and associations. 

4 and 5. None. 

6. (a) No. (6) None. 

7. See under 3 as to modification of a rule if indicated by a particular 
case. Existing rules would be applied uniformly in the absence of 
justification for modification. 

8. There is no formalized procedure for interested persons to peti- 
tion to the Farm Credit Administration for the issuance, amendment, 
or repeal of arule. A statement that “[s]ubmittals and requests per- 
taining to the activities of the Farm Credit Administration should be 
sent to the Farm Credit Administration, Washington, D. C.,” has 
been published in the Federal Register (12 F. R. 2689; 6 C. F. R. 4.6, 
codification discontinued, 12 F. R. 5803). Any communication re- 
ceived, whether by letter or orally or otherwise, would be considered 
on the merits. Practically all rule changes are suggested by the expe- 
rience of the Farm Credit Administration and the banks and associa- 
tions in actual operations. It is in the course of such operations that 
the needs of the persons to be served by the banks and associations 
generally become apparent or may be made known. 

9. (a), (6), and (c) None of our rules relate to military, naval, or 
foreign affairs. We have considered that all of them relate to agency 
management or personnel, either as respects the Farm Credit Admin- 
istration or the banks and associations under its supervision, or to the 
loans, discounts, and related contracts made by the banks and asso- 
ciations. 

Our experience does not indicate that greater public participation in 
any of these matters would be desirable. As indicated in our reply 
of December 27, 1955, to your request of November 21, 1955, sugges- 
tions and recommendations are now received from advisory groups, 
such as the National Farm Loan Association advisory committee, the 
national advisory committee of production credit associations and the 
national advisory committee to banks for cooperatives. The objective 


of these groups is to improve the services of the banks and associations 
in which they have an interest. 
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4 (a) Not generally. (6) No. 

(a) and (6) All rules are generally effective when issued and 
published and we have not followed a practice of deferring the effective 
date until 30 days after issuance and publication. The rules issued 
by the Farm Credit Administration are not deemed subject to any 
statutory requirement as to such deferment of the effective date. Also, 
our experience has not indicated any need for generally so deferring 
the effective date of rules. For instance, the farmers who patronize 
o- banks do not need a period for adjustment to loan requirements. 

No. 

13. The following typical rules are filed with the committee: Pages 
8643-8650 from the Federal Register of November 9, 1956 (21 F. R. 
8643-8650), which include provisions which have been published 
from the Federal Land Bank Manual and the National Farm Loan 
Association Manual; and a draft copy of the Rules and Regulations 
for Production Credit Associations, to be effective January 1, 1957, 
which will be published in the Federal Register (for current regula- 
tions see 6 C. F. R., Supp., p. 50). 

14. (a) The congressional standards which the Farm Credit Ad- 
ministration has been called upon to implement are generally deemed 
adequate and sufficiently cleai 

(6) No particular problems of meaning have been encountered. 

(c) Nosuch instances. 

(7d) An area of discretion is indicated by the statutory provisions 
quoted under 1 (a). Agency discretion is also involved where action 
by a bank or association is subject to Farm Credit Administration 
approval. 

(e) and (f) We do not have in mind areas of agency discretion 
where greater statutory specification of standards would be desirable 
and so have not sought legislation in that respect. The Farm Credit 
Acts of 1953 (Public Law 202, 83d C ong., 67 Stat. 390), 1955 (Publie 
Law 347, 84th Cong., 69 Stat. 655), and 1956 (Public Law 809, 84th 
Cong., 70 Stat. 659) represent our most recent legislation. 


II. ApsupicaTiIon 


We do not view the Farm Credit Administration as exercising any 
judicial or quasi-judicial powers or engaging in any “adjudication 
* * * required by statute or the Constitution to be determined on the 
record after opportunity for an agency hearing.” However, question 
3, while it relates only to adjudication ‘for whic h hear ings are required 
by law, lists category “IV, Decisions and/or opinions relating to the 
making of loans to public or private parties,” as though that category 
is considered to be : adjudication for the purposes of the questionnaire. 
Consequently, we shall indicate the extent to which the Farm Credit 
Administration participates in loan approvals. 

The Farm Credit Administration itself does not make any loans but, 
in certain circumstances, Farm Credit Administration approval is 
required for loans made by the banks or associations. In the case 
of the Federal land banks, “loans to any one borrower shall not exceed 
$100,000 unless approved by the Farm Credit Administration” (12 
U.S. C., Supp. ITI, 771 Seventh). No borrower may be indebted to a 
production credit association “in excess of 35 percent of the capital and 
surplus of the association unless the loan also has the approval of the 
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Farm Credit Administration” (12 U.S. C., Supp. ITI, 1131g). Our 
regulations also provide that loans to any one borrower by a district 
bank for cooperatives may not exceed a specified percent of the net 
worth of the bank, except with the approval of the Farm Credit Admin- 
istration (6 C. F. R. 71.1). 

Such approvals are given or withheld in the exercise of administra- 
tive or business judgment on the basis of information provided by the 
banks or associations. No formal or public hearings are held, al- 
though any statement submitted by or on behalf of a loan applicant 
would be considered along with the other information. 

Perhaps note should also be made here of the elections conducted by 
the Farm Credit Administration. These include: Polls for the desig- 
nation of persons to be considered for appointment to the Federal 
Farm Credit Board (12 U.S. C., Supp. ILI, 636c¢ (a) ) ; the election of 
some of the members of the farm credit board in each of the 12 farm 
credit districts (12 U. S. C. 640e, 640f) ; and the election of certain 
directors for the Central Bank for Cooperatives (12 U.S. C., Supp. 
III, 1134g). In our view, the conduct of such elections does not in 
any real sense involve adjudication on the part of the Farm Credit 
Administration. 

IiI. Separation or Funcrions 


1. The authority of the Farm Credit Administration derives from 
the statutes which generally are codified in title 12 of the United States 
Code, sections 636-1141j. We view its powers as mainly administra- 
tive and supervisory, involving some rulemaking but no case adjudica- 
tion (unless loan approvals are to be deemed case adjudication). 

2. See under I (c). 

3. None of our duties are deemed investigative or prosecuting. 

In the circumstances, the further questions under IIT are not deemed 
applicable. 

IV. Inspection oF Recorps 


1. There are no written submissions which are voluntarily filed 
with us by members of the general public, unless general correspond- 
ence be considered in that category. 

2. Neither are documents or reports required to be so filed by mem- 
bers of the general public. Financial and statistical reports are re- 
quired from the banks and associations which are under the super- 
vision of the Farm Credit Administration. These are used to make 
up certain reports which we must make to the Treasury Department 
and the Budget Bureau, and to compile combined statements of condi- 
tion of the banks which are generally publicized. 

3, 4. We have no filings by persons available for public inspection 
and no method or practice of publicly announcing such filings. 

5. Public information may be made available to interested members 
of the public upon request. The combined statements of condition of 
the banks, which are prepared on the basis of reports made by the 
banks, are printed and, through a fiscal agent in New York, are gen- 
erally circulated to members of the public who may be interested in 
investing in securities issued by the banks. 

6. We have no filings of applications or petitions which may affect 
the interest of other persons and no procedure for publicly announcing 
such filings. 
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7. Any vote taken by the Federal Farm C meatit Board at its meet- 
ings would be recorded in its minutes, which are available to the Gen- 
eral Accounting Office, but have not been seed ailable for public 
inspection. In the case of elections to the district farm credit boards, 
conducted by the Farm Credit Administration, section 5 (f) of the 
Farm Credit Act of 1937 provides (12 U.S.C. 640f) : 

The nominations from which the list of candidates is prepared, and the votes 
of the respective voters, as counted, shall be tabulated and preserved and shall 
be subject to examination by any candidate for at least one year after the 
result of the election is announced. 

8. Our published regulations as to information deemed confidential 
and which should not be generally disclosed may be found in part 4 
of title 6 of the Code of Federal Regulations. ‘The chief categories 
are information regarding personnel and information in the banks and 
associations iaadilone borrowers and applicants for loans. The regu- 
lations authorize disclosure in appropriate circumstances. 

9. Consistent with the practice among other banking institutions, 
it is considered that information in the banks and associations as to 
borrowers and applicants for loans should be disclosed only in circum- 
stances deemed appropriate and not to the public generally. 

Lists of personnel also, we believe, should be disclosed only in cir- 
cumstances deemed appropriate and not for commercial purposes. 


V. WorkKLOAD AND STAFFING PATTERNS 


These questions would seem to be in reference to rulemaking and ad- 
judication procedures in which there is public participation, and, since 
we have no such proceedings, the questions would not seem to be appli- 
cable. Rulemaking with the Farm Credit Administration has not been 
something separate and apart from customary administrative action so 
that we could have any ready basis for estimating the time required or 
elapsed therefor or the personnel so engaged. 


VI. Untrormitry or ADMINISTRATIVE PROCEDURE 


1, 2, and 3. Our administrative functions are not performed pursu- 
ant to specific statutory procedures having specific application only to 
our agency, and we have not sought to make our procedures uniform 
with those of other agencies of the Government. 


VII. Ruwes ror Apmisston To PRACTICE AND FOR AVOIDANCE OF 
CONFLICT OF INTERESTS 


There is no group of persons which regularly practices before this 
agency, and there are no rules for admission to such practice or for 
representation. 

. Our regulations include provisions that no officer, employee, or 
agent of the Farm Credit Administration shall in any manner partici- 
pate in the deliberation upon, or the determination of, any question 
affecting his personal interests, or utilize for his personal benefit or 
that of another, any fact or information acquired by virtue of his em- 
ploy ment. 

3and 4. We have not sought to make our procedures in these matters 
uniform with those of other agencies of the Government. 
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VILL. Exemptions From tHe ADMINISTRATIVE Procepure Act 


1 and 2. Inasmuch as our functions involve matters relating to 
agency management or personnel or to loans or contracts, they are 
exempt from the provisions of the Administrative Procedure Act with 
respect to notice of proposed rulemaking, public rulemaking proce- 
dures, and effective date requirements thereof. 

We do not consider that the loan approvals by the Farm Credit Ad- 
ministration, referred to under II, involve adjudication; but even if 
they do, they are excluded from the formal procedural requirements of 
sections 5, 7, and 8 of the act because they do not involve “adjudication 
required by statute to be determined on the record after opportunity 
for an agency hearing.” The same is true as to the elections referred 
to under II, which also are excepted from such formal procedural re- 
quirements to the extent that there is involved proceedings in which de- 
cisions rest on elections. 


LX. Court Decitstons Arrectine AGENCY Funcrions 


There have been no major court decisions affecting agency proce- 
dural functions. 
As requested, we are sending you 12 copies of this reply. 
Very truly yours, 
R. B. Toorer., Governor. 
x 





